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OPINION
WARDLAW, Circuit Judge:

In this capital case, Thaddaeus Louis Turner appedlsthe
district court'sdenia of his petition for a Writ of Habeas Cor-
pus. Seventeen years ago, Turner was convicted by ajury of
first degree murder and robbery, and the special circumstance
of robbery-murder was found to be true. He was sentenced to
death on December 21, 1984. The California Supreme Court
affirmed his conviction and sentence on April 26, 1990. Tur-
ner raises 21 claimsin this habeas appeal, challenging both
the guilt and penalty phases of his Merced County Superior
Court trial.

There is no question that Turner killed hisvictim -- he
admitted as much -- or that the circumstances reveal the
seamy underside of life and death in a central Californiafarm-
ing community. Nevertheless, thereis a serious question as to
whether Turner would be on death row today had his counsel,
who told the court he was unprepared to proceed with the
penalty phase, adequately investigated and presented the
available mitigating evidence. Thisis a question we cannot
answer on this undeveloped record, however, because the dis-
trict court erroneously denied Turner an evidentiary hearing
on this point.

|. Factual and Procedural History

We set out the facts as needed for our analysis. The Califor-
nia Supreme Court sets forth the factsin greater detail in its
decision in People v. Turner. 50 Cal. 3d 668, 680-87 (1990).
Thaddaeus Turner was imprisoned from June 1982 to Septem-
ber 1983 after pleading guilty to possession of stolen prop-
erty. Upon his release from prison, he lived with his mother
and younger sister and worked as a carpenter helper and
laborer for Cross Construction earning eight to nine dollars
per hour. Because he did not have a car, Turner usualy rode
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the bus to work. While waiting at a bus stop one day, Turner
met Roy Savage, who offered him aride. During their two-
mile ride together, Turner described his carpentry work, and
Savage offered Turner ajob doing yard work. Savage called
Turner the next week and the men agreed that Savage would
pick up Turner at his home, fifty miles away, at 6:30 am. on
Saturday, April 14, 1982.

When Savage arrived that morning, Turner was aready
"pretty gone,” having smoked half a"sherm, " amarijuana
cigarette laced with phencyclidine ("P.C.P."). Though ostensi-
bly brought to Savage's home to work, Turner spent much of
the day doing other things with Savage -- touring the house
and accompanying Savage to a store, as well astalking,
lunching, drinking, listening to music, and buying clothes

with Savage. In addition, at some point, Turner smoked the
second half of his"sherm."

Turner subsequently attacked and killed Savage, stabbing
him forty-four to forty-six times. The jury heard Turner's ver-
sion of the events -- that Savage sexually propositioned Tur-
ner prior to the attack and that Turner acted in response to the
unwanted homosexual advances -- and rejected it.

On Monday, April 16, 1984, Savage's second cousin Greg-
ory Mayo, who often performed maintenance on Savage's
rental houses and helped him with yard work, arrived at Sav-
age's home to finish the yard work he had begun on April 13.
He discovered Savage's body. He also noticed that Savage's
Cadillac was missing. Mayo searched the house and observed
that other items were missing, including two stereo sets, a
tape cassette player, miniature speakers, wall statues, and
clothing. He called the police.

Upon arriving at the scene, the police discovered that the
telephone cordsin the family room and upstairs bedroom
were cut, but that there was no blood on them. The partialy
hidden telephone in the kitchen had not been disabled. The
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officers found Savage's body on the patio, lying face down,
covered neatly by two towels and perhaps a sheet. Savage's
head was resting on a pillow. Savage was fully clothed -- his
clothing had not been disturbed -- and he had suffered multi-
ple stab wounds. The rings he customarily wore were missing,
but were later discovered under arug near Savage's body.
The thumb and finger were nearly severed off the hand where
Savage normally wore his rings.

Pathologist Malcolm Murdoch was called to the scene to
examine Savage's body and to determine the time and cause
of death. Dr. Murdoch determined that Savage had multiple
stab and "defense wounds." Dr. Murdoch defined" defense
wounds’ as "wounds on [the victims] hands from trying to
protect themselves from being struck™ by "aknife, a sharp
edged weapon or blunt weapon, for that matter." The defense
wounds were particularly evident on his right hand, where
there was "a characteristic cut, a deep cut here between the
thumb and the other forefingers, where you would cut your-
sdf, you try to grab aknife or aknife hand.” At the crime
scene, Murdoch informed the investigating officer that he
believed Savage had been stabbed with abuck knife because
of the width and the depth of the stab wounds. Murdoch esti-
mated at that time that Savage had been dead between twenty-
four and forty-eight hours.

Later on Monday, April 16, two California Highway Petrol
officersinvestigated a Cadillac that was creating atraffic haz-
ard on Ventura Boulevard in Fresno. Turner, who had been
outside the car when officersfirst approached, got into the
Cadillac and drove off. After learning that the Cadillac had
been reported stolen, the officers gave chase and followed
Turner through ared light. Turner pulled over after the offi-
cers activated their siren. While handcuffing Turner, Officer
Spence found a buck knife in a scabbard on the right side of
Turner's belt. By thistime, the radio dispatcher had informed
the officers that the vehicle was possibly involved in aMer-
ced murder.
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The Cadillac was towed and searched pursuant to a war-
rant. A television from Savage's bedroom was found in the
trunk, and the victim's wallet was found in the glove compart-
ment. Blood was aso found in the Cadillac's trunk, on the
front seat, on the stolen television, on a piece of paper found
in the car, on Turner's buck knife, and on the athletic shoes
Turner was wearing at the time of his arrest. The blood sam-
ples taken from the television and knife were consistent with
Savage's blood and inconsistent with Turner's. Upon arrest,
Turner had only small scratches on his arms. He did not have
any self-defense wounds or injuries.

Turner was charged with murder and with the special cir-
cumstance of killing in the commission or attempted commis-
sion of robbery. The information also alleged that Turner had
been convicted of receiving stolen property on October 6,
1982, and had served a prison term. An amended information
added the charge of robbery. After an eleven-day tria, on
November 21, 1984, Turner was found guilty of first degree
murder and the specia circumstance of robbery-murder. On
November 27, 1984, Turner was found guilty of robbery, the
delay resulting from a miscommunication between the judge
and jury over the completion of the verdict forms.

The Cdifornia Supreme Court affirmed the judgment in its
entirety on April 26, 1990. People v. Turner, 50 Cal. 3d 668
(1990). The petition for rehearing was denied on June 21,
1990. People v. Turner, No. S004658, 1990 Cal. LEXIS 2616
(Jun. 21, 1990). The United States Supreme Court denied cer-
tiorari on January 14, 1991. Turner v. California, 498 U.S.
1053 (1991).

[1. Jurisdiction and Standard of Review

Asapreliminary matter, because the Anti-Terrorism and
Effective Death Penalty Act ("AEDPA") governs Turner's
right to appeal, we grant a certificate of appealability, pursu-
ant to 28 U.S.C. § 2253, with respect to eight of Turner's
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clams and deny issuance as to the remainder. We affirm the
district court's denial of the writ as to seven claims, and
reverse and remand for an evidentiary hearing on Turner's
claim of ineffective assistance of counse at the penalty phase
of histrial.

The district court had jurisdiction to entertain Turner's Peti-
tion for a Writ of Habeas Corpus pursuant to 28 U.S.C.

§ 2254. We have jurisdiction to hear Turner's appeal from the
district court's denial of his petition pursuant to 28 U.S.C.

§ 2253. Wereview the denia de novo. Bonin v. Calderon, 59
F.3d 815, 823 (9th Cir. 1995). The district court's findings of
fact, however, are reviewed for clear error. 1d. "Because of
the limited scope of habeas corpus review, trial errors do not
warrant relief unless the errors “had substantial and injurious
effect or influence in determining the jury's verdict.' " 1d. at
823-24 (citation omitted).

Turner filed hisfirst petition, pro se, on April 1, 1991, his
first amended petition on March 8, 1993, and his second
amended petition on April 29, 1996. On April 1, 1991, Turner
filed aPetition for a Writ of Habeas Corpus pro seinthe
United States District Court for the Eastern District of Cali-
fornia, requesting a stay of execution until counsel was
appointed. Digtrict Judge Robert Coyle stayed the execution,
and on March 8, 1993, Turner filed aFirst Amended Petition
for Writ of Habeas Corpus. Because not al of the claims were
exhausted in state court, on May 25, 1993, Judge Coyle
ordered Turner's attorneysto file a state habeas petition. The
district court held the proceedings in abeyance and continued
the stay of execution. Turner then filed a Petition for a Writ

of Habeas Corpus in the California Supreme Court, which
was denied in its entirety on March 20, 1995.

On April 29, 1996, Turner filed his Second Amended Peti-
tion for aWrit of Habeas Corpus, asserting 37 claims for
relief. Judge Coyle denied each of Turner's clams on the
meritsin four separate decisions, dated April 29, 1997; Sep-
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tember 23, 1997; April 27, 1999 (in which Judge Coyle adso
denied Turner's motion for an evidentiary hearing); and May
18, 1999. Judge Coyle granted neither a certificate of proba-
ble cause nor a certificate of appealability because Ninth Cir-
cuit law at that time was unclear asto which was required if
the petitioner'swrit wasfiled in district court before AEDPA
was enacted, but appealed after that date. On May 18, 1999,
the Clerk of the United States District Court for the Eastern
District of Californiaissued the judgment of the court denying
the Petition for a Writ of Habeas Corpus.

Turner timely filed a notice of appeal on May 28, 1999. We
treated the notice of appeal as arequest for a certificate of
probable cause or appealability. Turner filed arequest for a
certificate of probable cause or appealability on June 28,
1999. We granted a certificate of probable cause on August

8, 1999, under the later-deemed erroneous impression that a
certificate of appealability was not required for casesfiled
before AEDPA's enactment. Because Turner's habeas action
commenced before the enactment of AEDPA, the district
court found that the revisions to Chapter 153, as amended by
AEDPA, did not apply. While AEDPA does not apply to Tur-
ner's substantive arguments, it does, however, apply to his
right to appeal, notice of which wasfiled May 28, 1999 --
well after April 24, 1996, the effective date of AEDPA. Slack
V. McDani€l, 529 U.S. 473, 481-82 (2000). Turner's notice of
appeal was timely as the judgment below was entered on May
18, 1999.

We must "construe [ Turner's] notice of appeal as arequest
for a certificate of appealability, and issue the certificate of
appealability asto the issues that satisfy the standard for issu-
ance." Sassounian v. Roe, 230 F.3d 1097, 1100 (9th Cir.
2000). AEDPA authorizes a certificate of appealability " "if
the applicant has made a substantial showing of the denial of
acongtitutional right.' " 1d. (quoting 28 U.S.C. § 2253(c)(2)).
A "substantial showing . . . includes showing that reasonable
jurists could debate whether (or, for that matter, agree that)
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the petition should have been resolved in a different manner
or that the issues presented were adequate to deserve encour-
agement to proceed further." Slack, 529 U.S. at 484 (internal
guotations omitted); see also Sassounian, 230 F.3d at 1101.
Thus, "[w]here adistrict court has rejected the constitutional
claims on the merits, . . . [t]he petitioner must demonstrate
that reasonable jurists would find the district court's assess-
ment of the constitutional claims debatable or wrong." Slack,
529 U.S. at 484.

[11. Discussion

A. Claims that do not Warrant a Certificate of
Appealability

Turner fails to make a substantial showing of the denia of
aconstitutional right asto claimsfive, six, seven, eight, nine,
ten, twelve, thirteen, sixteen, seventeen, eighteen, nineteen,
and twenty.

1. Ineffective Assistance -- Failure to Request a Change
of Venue (Claim Nineteen).

Turner argues that his Sixth Amendment right to an impar-

tial jury was violated when histrial counsel failed to move for
achange of venue from Merced County, California. Although
he asserts that histrial generated "extensive publicity,” he
offers no evidence to support this assertion and concedes that
he did not develop afull factual basisfor thisclaminthe dis-
trict court. The district court denied Turner's motion for an
evidentiary hearing and/or discovery to substantiate this alle-
gation, finding that the claim "lack[ed] merit in that it [was]
totally unsubstantiated.”

We agree. Due process requires that the trial court grant a
defendant's motion for a change of venue when the trial court
isunable to seat an impartia jury because of prejudicial pre-
trial publicity or an inflamed community atmosphere. Harris
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v. Pulley, 885 F.2d 1354, 1361 (9th Cir. 1988). Werequire a
petitioner to show that prejudice should be presumed or that
actual pregjudice existed. Hart v. Stagner, 935 F.2d 1007, 1014
(9th Cir. 1991). Turner has not established the prerequisite for
an analysis of prejudice -- that there was some cause for
requesting a change of venue (i.e., pre-trial publicity) -- and
thus we decline to issue a certificate of appealability on this
clam.

2. Jury Instruction Regarding Willfully False Witnesses
(Claim Six).

Turner argues that the district court erred by giving the
willfully false witness instruction pursuant to CALJIC 2.21.2,
which provides:

A witness willfully false in one material part of his
testimony isto be distrusted in others. Y ou may
reject the whole testimony of awitness who willfully
hastestified falsely asto amateria point, unless,
from all the evidence, you shall believe the probabil-
ity of truth favors his testimony in other particulars.

Turner contends that this instruction violated his right to due
process of law because, as he was one of only "a handful of
lay witnesses," it "pinpointed Turner's testimony for adverse
scrutiny thereby prejudicing his entire defense. " Turner aso
argues that "there was no evidentiary basis for the instruc-
tion."

We decline to grant a certificate of appealability on this
claim. No reasonable jurist could conclude that, viewed in
context, this "instruction by itself so infected the entire tria
that the resulting conviction violates due process. " Estelle v.
McGuire, 502 U.S. 62, 72 (1991) (quoting Cupp v. Naughten,
414 U.S. 141, 147 (1973)). The petitioner must establish that
" “there is areasonable likelihood that the jury has applied the
challenged instruction in away' that violates the Constitu-
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tion." Id. (quoting Boyde v. California, 494 U.S. 370, 380
(1990)).

When viewed in the context of the instructions as awhole,
the willfully false witness instruction did not render Turner's
conviction congtitutionally invalid. The instruction applied to
all witnesses, and did not single out Turner. The jury was
given anonexclusive list of factorsto consider in determining
the truthfulness of the witnesses and was admonished not to
disbelieve the testimony of a particular witness simply
because it contradicted the testimony of another. Moreover,
there was an evidentiary basis for the instruction because Tur-
ner's out-of-court statements to Officer Strength that he did
not know Savage and had never been to Merced were contra-
dicted by his own in-court testimony.

Moreover, the text of the willfully false witness instruction
itself undermines Turner's argument. It specifically instructs
the jury that "you may reject the whole testimony of awitness
who willfully hastestified falsely asto amateria point,
unless, from all the evidence, you shall believe the probability
of truth favors his testimony in other particulars, " thereby
informing the jury that it may choose to believe some of the
testimony of awitnessit finds to be willfully false. Thus,
because the jury "remained free to exercise its collective judg-
ment to reject what it did not find trustworthy or plausible,”
the instruction could not be applied in away that challenged
the Condtitution. Cupp, 414 U.S. at 149.

3. Jury Instruction Regarding Sufficiency of Testimony of
One Witness (Claim 7).

Similarly, we do not believe that the "testimony by one wit-
ness' instruction, given in accordance with CALJIC 2.27
(1977 Revision), "so infected the entire tria that the resulting
conviction violates due process.” Estelle, 502 U.S. at 72
(quoting Cupp, 414 U.S. at 147). The district court correctly
found that the single witness instruction did not prejudice the
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defendant. At the time of Turner'strial, the language of CAL-
JIC 2.27 provided:

Testimony which you believe given by one witness
is sufficient for the proof of any fact. However,
before finding any fact to be proven solely by the
testimony of such a single witness, you should care-
fully review al the testimony upon which the proof
of such fact depends.

Like the willfully false witness instruction, the single witness
instruction applied to all witnesses and did not single out Tur-
ner. Nor did the instruction lessen the government's burden of
proof by encouraging the jury to carefully scrutinize Turner's
testimony as the only evidence of hisintent to rob.

Turner was not the only source of evidence supporting the
jury's conclusion regarding intent. The State relied heavily on
evidence that the telephone cords had been cut. The absence
of blood on the cords supports the State's theory that Turner
planned to steal from Savage before the violence erupted. The
trial court repeatedly instructed the jury regarding its duty to
find each of the elements of the offenses, including the ele-
ments of the robbery specia circumstances, beyond a reason-
able doubt. The single witness instruction, given only once,
could not have lessened the government's burden of proof.
Considering the single witness instruction in the context of
the instructions as a whole, no reasonable jury could have
applied CALJIC 2.27 in away that violates the Constitution.

4. Sua Sponte Instruction on Evidence of a Mental
Disease (Claim Thirteen).

Turner claimsthat the trial court erred by failing to give
CALJIC 3.32 (formerly CALJIC 3.36) suasponte and that
this error deprived him of a potentially meritorious defense at
both the guilt and penalty phases of histrial. At the time of
Turner'strial, CALJC 3.32 provided:

2448



Evidence has been received regarding a[mental dis-
ease| [mental defect] or [mental disorder] of defen-
dant [ | at the time of the offense charged [in
Count [ ]]. Y ou may consider such evidence
solely for the purpose of determining whether or not
the defendant [ | actually formed the mental
state which is an element of the crime charged [in

Count [ |] to-wit .

Turner asserts this error was particularly prejudicial because
his entire defense was premised on a diminished mental state
that mitigated the crime.

We agree with the district court's conclusion, based on its
careful review of the evidence and the instructions as a whole,
that Turner was not prejudiced by the failure of the trial court
to sua sponte issue the instruction either at the guilt or penalty
phase.

5. Inadequate Notice of Prosecution's Penalty Phase
Evidence (Claim Nine).

Turner argues that the State's violation of California Penal
Code § 190.3, which requires the prosecution to give defen-
dants notice of new evidence to be introduced at the penalty
phase, aso violated his Eighth and Fourteenth Amendment
rights. To the extent that Turner is claiming aviolation of the
California Penal Code, a certificate of appealability cannot
issue. Pulley v. Harris, 465 U.S. 37, 41 (1984) ("A federal
court may not issue the writ on the basis of a perceived error
of statelaw."); Sassounian, 230 F.3d at 1100 (" Such certifi-
cate may issue only if the applicant has made a substantial
showing of the denia of a constitutiona right, and must indi-
cate which specific issue or issues satisfy the showing.") (cita-
tions and internal quotations omitted). To the extent that
Turner is attempting to bootstrap his Section 190.3 clam into
a supposed constitutional violation, a certificate of appeala-
bility should not issue.
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Turner argues that athough the State provided him with a

list of guilt phase witnesses, it did not do the same for the
penalty phase. Asaresult, Turner had no notice that Dr. Mur-
doch, the autopsy surgeon, would be recalled or that the State
would introduce photographs of the depth of the victim's
wounds. We agree with the district court, however, that
although Turner had aright to notice of the charges pending
against him, he did not have "a constitutional right to notice

of the evidence which the state plan[ned] to use to prove those
charges." The Supreme Court has rgjected a similar argument:

A defendant's right to notice of the charges against
him which he must defend is well established. But a
defendant's claim that he has aright to notice of the
evidence that the state plansto use to prove the
charges stands on quite a different footing. We have
said that the Due Process Clause has little to say
regarding the amount of discovery which the parties
must be afforded. In Weatherford v. Bursey, 429
U.S. 545, 97 S.Ct. 837, 51 L.Ed.2d 30 (1977), we
considered the due process claim of a defendant who
had been convicted with the aid of surprise testi-
mony of an accomplice who was an undercover
agent. Although the prosecutor had not intended to
introduce the agent's testimony, he changed his mind
the day of trial. To keep his cover, the agent had told
the defendant and his counsel that he would not tes-
tify againgt the defendant. We regjected the defen-
dant's claim, explaining that [t]here is no general
congtitutional right to discovery in acrimina case,
and Brady, which addressed only excul patory evi-
dence, did not create one. To put it mildly, these
cases do not compel a court to order the prosecutor
to disclose his evidence; their import, in fact, is
strongly against the validity of petitioner's claim.

Gray v. Netherland, 518 U.S. 152, 167-68 (1996) (citations
and interna quotations omitted) (alteration in original).
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Moreover, to decide that Turner had such aright would
require the creation of anew rule of law under Teaguev.
Lane, 489 U.S. 288 (1989), which could not be used asa
ground for relief in this collateral proceeding. We therefore
decline to grant a certificate of appealability on thisissue.

6. Prosecutorial Misconduct in Penalty Phase Closing
Argument (Claim Twelve).

We also rgject Turner's claim that the prosecutor engaged

in misconduct during closing argument by (1) mideading the
jury into believing that a death verdict was obvious through
advocacy for amechanical application of the mitigating and
aggravating factors; (2) converting the absence of amitigating
factor into an aggravating factor; and (3) knowingly making
false statements. To the extent the prosecutor engaged in
improper argument, an issue which we need not decide here,
we do not believe that any reasonable jurist could find that it
"had [a] substantial and injurious effect or influence in deter-
mining the jury's verdict." Sandoval v. Calderon, 241 F.3d
765, 778 (9th Cir. 2000) (citation omitted) (alteration in origi-
nal), cert. denied, 122 S.Ct. 112 (2001), and cert. denied, 122
S.Ct. 322 (2001).

"We examine the likely effect of the statementsin the con-
text in which they were made,” id. at 778, to determine
"whether the prosecutors comments "so infected the trial with
unfairness as to make the resulting conviction adenia of due
process.' " Darden v. Wainwright, 477 U.S. 168, 181 (1986)
(quoting Donnelly v. DeChristoforo, 416 U.S. 637, 643
(1974)). "Improper comment warrants reversal only if it
appears that the comment may possibly have affected the ver-
dict." Lincoln v. Sunn, 807 F.2d 805, 809 (9th Cir. 1987)
(citation omitted).

With respect to Turner'sfirst allegation, the prosecutor's
isolated comments about the obviousness of the death penalty
did not violate the well-established constitutional rule that the
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penalty of death must be based on an individualized consider-
ation of al the relevant aggravating and mitigating factors.

See Lockett v. Ohio, 438 U.S. 586, 606 (1978). The prosecutor
stated: "And in one of your instructions there, it's listed, those
factor[s] are listed one by one. Y ou're to weigh them, and if
one, if the aggravating outweighs the mitigating, then the
decision’s obvious. Otherwise it's obvious the other direc-
tion[ ]."

Before making these challenged statements, the prosecutor
reminded the jury of its duty to weigh the aggravating circum-
stances against the mitigating circumstances. Mirroring the
language of Section 190.3, he argued that "if you conclude
that the aggravating circumstances outweigh the mitigating
circumstances, you shall impose the sentence of death. How-
ever, if you determine that the mitigating circumstances out-
weigh the aggravating circumstances, you shall impose a
sentence of confinement in state prison for life without possi-
bility of parole."

Defense counsel reiterated the jury's responsibilitiesin
closing argument:

Y ou will notein the instructions that various fac-
tors have to be proved beyond a reasonable doubit.
When it comes down to judging those factors, bal-
ancing those factors, the law's quite vague in my
opinion.

The critical term is outweighed. Does aggravation
outweigh mitigation. And | think the law failsto give
you much definition at this point. | think alot is left
up to you.

Thereis no reference to a neutral determination
that these factors balance one another. Thereisno
instruction to you what to do, if they balance. The
term is outwei ghed.
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The defense a so emphasized the importance of conducting
the welghing process and the seriousness of the impending
life or death decision, asking the jury whether"the evidence
[is] so clear in this case of aggravating factors that the aggra
vating factors outweigh the mitigating factors that we -- I'm
part of this procedure as much as you -- that we should pre-
sume the power of ending another person'slife.” Finally, to
clarify the jury's role one last time after the closing argu-
ments, the trial court, pursuant to Section 190.3, instructed the

jury.

If you conclude that the aggravating circum-
stances outweigh the mitigating circumstances, you
shall impose a sentence of death.

However, if you determine that the mitigating cir-
cumstances outweigh the aggravating circumstances,
you shall impose a sentence of confinement in the
state prison for life without possibility of parole.

Thus, the jury was informed of its responsibility to weigh the
aggravating and mitigating circumstances, of its duty to deter-
mine the weight each factor received, and of the difficulty of
making the determination. Therefore, the prosecutor's " obvi-
ousness' argument did not make the jury's determination that
death should be imposed a foregone conclusion.

With respect to Turner's second allegation, we agree with
the California Supreme Court that, athough the prosecutor
erred by arguing that the absence of mitigating factors could
be considered an aggravating factor, that error was not preju-
dicial. That Court held that, despite the prosecutor's argu-
ment, "the jurors were not misled about their discretion and
responsibility to determine the appropriate penalty under al
the evidence." Turner, 50 Cdl. 3d at 714. Assuming that rea-
sonable jurors understood how to evaluate the absence of mit-
igating factors, the Court concluded that "[s|uch jurors are
unlikely to give substantial aggravating weight to the absence
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of obvioudly mitigating factors." 1d. Given the particularly
savage nature of this murder and the few mitigating factors
presented by Turner, the Court determined that there was an
"overwhelming balance of valid aggravating evidence" and
therefore "no reasonable possibility [that ] the prosecutor's
mischaracterizations affected the penalty verdict. " 1d.

Nor did the prosecutor create an aggravating factor not pro-
vided for in Section 190.3 and invite the jury to consider it.
Rather, he mischaracterized a potentially mitigating factor as
an aggravating factor when reviewing the evidence for the

jury.

The transcript reveals that both the prosecution and the
defense reminded the jury that it had to find that the aggravat-
ing factors outweighed the mitigating factors before a sen-
tence of death could be imposed, and both sides emphasized
the importance of the weighing process. That the prosecutor
characterized one statutory factor as aggravating, as opposed
to mitigating, when the statute itself makes no such distinc-
tion, did not render the proceedings so unfair "as to make the
resulting conviction adenia of due process.” Darden, 477
U.S. at 181 (citation omitted).

Nor do we agree with Turner's allegation that the prosecu-
tor knowingly made a fal se statement when he said"we can't
tell" whether drugs were in Turner's system at the time of the
killing. Other than Turner's own testimony, which the jury
was free to disbelieve, there is no evidence in the record that
Turner smoked P.C.P. or drank brandy on the day of the mur-
der. Thus, the prosecutor's statements that "we don't know"
whether Turner was intoxicated and that "we can't tell”
whether drugs were in Turner's system at the time of the mur-
der were accurate, as was his statement that because Turner
was apprehended two days after the murder, a blood test run
at the time of his arrest would not indicate whether there were
drugsin his system on the day of the murder.
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The prosecutor never stated that Turner was not intoxi-
cated, but argued that, given the evidence in the record, the
jury could not know for sure. Because the contested state-
ments were not false, we conclude that they could not have
"so infect[ ] the trial with unfairness as to make the resulting
conviction adenia of due process.” Id.

7. Combination of Prosecutorial Misconduct and Faulty
Instructions (Claim Eight).

Turner argues that the combination of prosecutoria mis-
conduct discussed above, and the trial court's instruction that
the jury "shall impose a sentence of death” if it concluded
"that the aggravating factors outweigh the mitigating factors,"
discussed below, precluded the jury from making the individ-
ualized sentencing determination required by Lockett v. Ohio,
438 U.S. 586 (1978). We decline to issue a certificate of
appealability on the claimed prosecutorial misconduct
because the alleged prosecutorial errors -- individually or in
combination -- did not "so infect| ] the entire trial that the
resulting conviction violate[d] due process, " Estelle, 502 U.S.
at 72 (quoting Cupp, 414 U.S. at 147). Because the allegations
of prosecutorial misconduct add nothing to the claimed
instructional error, which we consider separately, we decline
to issue a certificate of appealability for the combined claim
eght.

8. Failure to Instruct the Jury that the Weighing of
Aggravating and Mitigating Factors Was Not a
Mechanical Process (Claim Seventeen).

Turner assertsthat the trial court should have instructed the
jury that the weighing of aggravating and mitigating factors
was not amechanical process. Asthe district court noted, this
claim echoes those previously raised and addressed. And, in
asimilar vein, a certificate of appealability is not warranted
here because " specific standards for balancing aggravating
against mitigating circumstances are not congtitutionally
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required,"” Zant v. Stephens, 462 U.S. 862, 875 n.13 (1983),
aslong as the jury does not engage in a mechanical weighing
of aggravating and mitigating factors, which would prevent an
individualized consideration of mitigating factors required by
L ockett.

9. Improper Consideration of Non-Statutory Aggravating
Circumstances (Claim Ten).

Turner argues that the trial court violated California Penal
Code § 190.4 by considering non-statutory aggravating fac-
tors and failing to consider mitigating factors when reviewing
Turner's automatic application for modification of the death
verdict. He contends that his Fifth, Eighth, and Fourteenth
Amendment rights were violated. Because Turner provides no
legal authority to support his congtitutional claim, and
because the trial court made an individualized determination
of whether death was the proper punishment, we agree with
the district court that "at most the [trial court's] error would
be one of state law." We therefore deny the certificate of
appeal ability. See Pulley, 465 U.S. at 41 ("A federal court
may not issue the writ on the basis of a perceived error of
state law.").

10. Disproportionality of the Death Sentence (Claim
Eighteen).

We also decline to issue a certificate of appealability on
Turner's claim that imposition of the death pendty in this
case isgrossly out of proportion to the severity of hiscrime,
and thus constitutes cruel and unusua punishment, in viola-
tion of the Eighth Amendment, on the grounds that the jury
made no specific finding of an intent to kill and the intent to
rob was doubtful. Asthe district court noted, thisclaimisa
dressed-up challenge to the sufficiency of the evidence for the
conviction.

Turner provides no legal authority to support his assertion
that his penalty is disproportionate to his crime. And, in fact,
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there was sufficient evidence from which the jury could have
found that Turner intended to steal from and kill Savage. That
the jury was not required to make a specific finding that Tur-
ner intended to kill Savage, but instead could have relied on
felony murder, does not render the death sentence dispropor-
tionate. See, e.q., Tison v. Arizona, 481 U.S. 137, 158 (1987)
(holding that death is not a disproportionate penalty for a
defendant convicted under the felony murder statute where
the defendant demonstrated a reckless indifference to the
value of human life and who was a magjor participant in the
felony committed). Because Turner fails to provide either
legal or factual support for his disproportionality claim, he has
not " “made a substantial showing of the denial of a constitu-
tional right.' " Sassounian, 230 F.3d at 1100 (quoting 28
U.S.C. § 2253(c)(2)).

11. The Congtitutionality of the California Death Penalty
Statute (Claim Sixteen).

Turner argues that the 1978 California death penalty statute
is unconstitutionally vague because it failsto provide guid-
ance concerning the weighing process for the aggravating and
mitigating circumstances. Thisissue has not been subject to
reasonabl e debate since 1990 when the Supreme Court
decided Boydev. Cdlifornia. 494 U.S. 370, 377 (1990)
(upholding the "shall impose" language in California's death
penalty statute). Moreover, "specific standards for balancing
aggravating against mitigating circumstances are not constitu-
tionally required,” Zant, 462 U.S. a 875 n.13 (1983), aslong
as the death penalty statute adequately channelsthe jury's
sentencing discretion. Id. at 877.

12. Ineffective Assistance of Appellate Counseal (Claim
Five).

Turner argues that appellate counsel was deficient because
he did not raise on direct appeal trial counsel's failure to cor-
roborate with physical or anecdotal evidence Turner's claim
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that he was under the influence of P.C.P. at the time of the
offense. In hisview, this perpetuated the ineffectiveness of
trial counsel. Claims of ineffective assistance of appellate
counsdl are reviewed according to the standard announced in
Strickland v. Washington. 466 U.S. 668, 687-90 (1984)
(requiring counsel's performance to be both deficient and
prejudicial). To be congtitutionally effective," “[c]ounsel
need not appeal every possible question of law . . .."" Gus-
tave v. United States, 627 F.2d 901, 906 (9th Cir. 1980).

Aswe discuss below, trial counsel's failure to test the

P.C.P. content of blood samplestaken six days after the
offense and four days after Turner's arrest did not constitute
ineffective assistance of counsel because the jury could have
attributed P.C.P. content to Turner's admitted post-offense
use. Thus, there can be no debate that the district court was
correct in concluding that appellate counsel was not ineffec-
tive for failing to raise this meritless claim or that thisfailure
compounded trial counsel's original error. A failureto raise
untenable issues on appeal does not fall below the Strickland
standard. Featherstone v. Estelle, 948 F.2d 1497, 1507 (Sth
Cir. 1991) (Where "trial counsel's performance, although not
error-free, did not fall below the Strickland standard([,] . . .
petitioner was not prejudiced by appellate counsel's decision
not to raise issues that had no merit."); Gustave, 627 F.2d at
906 ("Thereis no requirement that an attorney appeal issues
that are clearly untenable.").

13. Newly Discovered Evidence (Claim Twenty).

Turner also fails to satisfy the threshold requirements for
consideration of a newly discovered evidence claim."Claims
of actual innocence based on newly discovered evidence have
never been held to state a ground for federal habeas relief
absent an independent constitutional violation occurring in the
underlying state criminal proceeding.” Herrerav. Collins, 506
U.S. 390, 400 (1993) ("[F]edera habeas courts sit to ensure
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that individuals are not imprisoned in violation of the Consti-
tution -- not to correct errors of fact.").

The one exception is when a defendant introduces affirma-
tive proof of actual innocence based on newly discovered evi-
dence. Aswe stated in Carriger v. Stewart, 132 F.3d 463 (Sth
Cir. 1997) (en banc):

We conclude that the Herrera mgjority's statement
that the threshold for a freestanding claim of inno-
cence would have to be “extraordinarily high' con-
templates a stronger showing than insufficiency of
the evidence to convict. We therefore decline to
adopt the modified Jackson standard. We believe
that the required showing would have had to be at
least as high as the more demanding standard articu-
lated by Justice Blackmun in his Herrera dissent.
Justice Blackmun stated that to be entitled to relief,
a habeas petitioner asserting a freestanding inno-
cence claim must go beyond demonstrating doubt
about his guilt, and must affirmatively prove that he
is probably innocent.

Requiring affirmative proof of innocence is appro-
priate, because when a petitioner makes a freestand-
ing claim of innocence, he is claiming that heis
entitled to relief despite a constitutionally valid con-
viction.

1d. at 476 (citations omitted).

Turner neither aleges an independent constitutional viola
tion nor presents affirmative proof of hisinnocence. In fact,
he argues only that the newly discovered evidence casts doubt
on whether he had the requisite mental state for first degree
murder -- not that the evidence conclusively established he
did not have the requisite menta state. The blood sample
taken six days after the homicide, during which time Turner
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admittedly used P.C.P., cannot do so. Thus, Turner is not enti-
tled to a certificate of appealability on thisissue.

B. Claimsthat Warrant a Certificate of Appealability

Turner satisfies the standard for issuance of a certificate of
appealability asto claims one, two, three, four, eleven, four-
teen, fifteen, and twenty-one. Because consideration of
whether a certificate of appealability should issue necessarily
requires a discussion of the merits of each claim, we analyze
each in turn.

1. Ineffective Assistance of Counsel at the Guilt Phase
(Claim Three).

Turner presents sixteen specific examples of alleged defi-
cient and prejudicia performance by histria counsel during
the guilt phase. To demonstrate that counsel was ineffective,
Turner must show that (1) counsel's actions were deficient;
and (2) counsdl's deficiency prejudiced him. Strickland, 466
U.S. at 687-90. To be considered deficient, counsel's perfor-
mance must fall "below an objective standard of reasonable-
ness' as established by the prevailing professional norms
existing at the time of his representation. Id. at 688. Counsel's
actions are not to be viewed through "the distorting lens of
hindsight." Hendricks v. Calderon, 70 F.3d 1032, 1036 (9th
Cir. 1995) (citation omitted). "Although there is a strong pre-
sumption that counsel's conduct falls within the wide range of
reasonable professional assistance, and judicial scrutiny of
counsel's performance must be highly deferential, counsel
must, at a minimum, conduct a reasonable investigation
enabling him to make informed decisions about how best to
represent his client." Sandersv. Ratelle, 21 F.3d 1446, 1456
(9th Cir. 1994) (internal citations and quotations omitted).

We have held that counsel's performance is deficient if he
failsto either conduct a reasonable investigation or provide
strategic reasons for not doing so. 1d. Deficient performance
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alone, however, is not enough to render counsel's representa-
tion constitutionally ineffective. Turner must also establish
prejudice, by "show([ing] that there is a reasonabl e probability
that, but for counsel's unprofessiona errors, the result of the
proceeding would have been different. A reasonable probabil-
ity isaprobability sufficient to undermine confidencein the
outcome." Strickland, 466 U.S. at 694. Thus, to succeed in
this claim, Turner must show (1) that counsel's actions were
deficient, according to "an objective standard of reasonable-
ness' as established by the prevailing professional norms
extant during his representation, and (2) that counsel's defi-
ciency prejudiced him. 1d. at 687-90. To establish prejudice
at the guilt phase, Turner must show "a reasonable probability
that, absent the errors, the factfinder would have had a reason-
able doubt respecting guilt." 1d. at 695.

District Judge Coyl€'s categorization of Turner's examples
of ineffective assistance is helpful to our analysis:

a) undeveloped and unpresented evidence of Tur-
ner's narcotic use;

b) undevel oped and unpresented evidence of Tur-
ner's abusive childhood and family problems;

c) the absence of corroboration and explanation for
Turner's account that the stabbing followed Mr.
Savage's unwanted sexual advances;

d) trial counsel's failure to aggressively represent
Turner'sinterests at trial; and

e) trial counsel's failure to encourage Turner to
accept the prosecution's plea offer of second
degree murder.

a. Turner's Narcotics Use.

Turner argues that the most egregious display of constitu-
tionally infirm representation was the failure of trial counsel,
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Mr. Ellery, to arrange for the testing of blood samples, which
had been drawn from Turner after his arrest. The samples,
drawn six days after the homicide and four days after the
arrest, had been tested for blood type and compared to sam-
ples taken from Turner's buck knife. Turner contends that the
blood samples would have supplied physical evidence corrob-
orative of histrial testimony about his extensive drug use. It
cannot be the case that Mr. Ellery told habeas counsdl that he
was unaware that Petitioner's blood sample had been submit-
ted as an exhibit at trial, as the blood samples were discussed
during the preliminary hearing. In fact, Mr. Ellery cross-
examined the lab employee who performed the blood analy-
Sis.

According to Dr. Stephen Pittel, a professor of psychology
and forensic consultant engaged by habeas counsel, when the
blood sample was tested by habeas counsd, it contained .44
mg/L of P.C.P., whereas the level considered necessary to
produce an "acute confusional state” is .01 t0.10 mg/L.

Ernest Lykissa, aforensic toxicologist, confirmed both that
there was .44 mg/L of P.C.P. in the blood and that .10 mg/L
isthe level where P.C.P. becomestoxic. According to Dr. Pit-
tel, given the slow pace of P.C.P. excretion from the body, the
level of P.C.P. found in Turner's blood was consistent with
his reported use of P.C.P. on the day of the homicide. The
State's post-conviction P.C.P. blood level test showed an
approximate concentration level of .20 mg/L, less than half of
that found by the defense experts but still twice the toxicity
level.

In addition to failing to obtain this supposedly corrobora-
tive evidence of P.C.P. use, Turner argues that Mr. Ellery
failed to hire a competent expert to testify as to the effects of
P.C.P. on perceptua and motor abilities, the after-effects of
P.C.P., the synergistic effect of the use of P.C.P. and other
mind-altering drugs, and the distorted perceptual responses to
perceived provocations while under the influence of P.C.P.
According to Dr. Pittel, "the use of these substances may have

2462



exacerbated [ Turner's] emotional reaction to actual homosex-
ual advances made by the victim or caused him to miscon-
strue the victim's behavior as a homosexual advance.”
Furthermore, Turner's "chronic abuse of P.C.P. and a cohol
may have significantly impaired Mr. Turner's ability to think
clearly, to exercise appropriate judgment and to conform his
behavior to the requirements of law."

In addition, Turner offers the declaration of Dr. Howard
Terrell, who opinesthat Mr. Ellery should also have intro-
duced the extensive documentation within established medical
literature demonstrating the propensity of P.C.P. and other
drugs to cause severe behavioral changes, relevant to Turner's
case wherethe "magjor issue . . . isthe effect on Petitioner's
mind of the ingestion of P.C.P., acohol, marijuana, and
methamphetamine.”

Turner further argues that Mr. Ellery was ineffective for
"failing to interview family members and friends about Tur-
ner's history of drug use in general and P.C.P. use in particu-
lar during the six months preceding the day of the offense,”
and that "court records were not consulted to verify Turner's
long history of drug abuse.”

Although the district court agreed with Turner that"evi-
dence of mental health professionals, with expertise in the
area of P.C.P." would have shed light on "the clinical effects
of P.C.P. intoxication, including, exaggerated emotional reac-
tionsto external stimuli (possibly manifested as homophobia
in thisinstance), irrational behavior, as noted by Dr. Pittel,
and distortion of reality, paranoia, and violent behavior, as
noted by Dr. Terrell," it concluded:

The significance of this empirical evidence, how-
ever, iscompletely obliterated by Turner's admis-
sion to the probation officer that he used P.C.P. on
theday of hisarrest . . . . Failure of Mr. Ellery to
present evidence of Turner's high blood P.C.P. test
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results cannot be determined incompetent. Given the
stress one would anticipate Turner experienced fol-
lowing his violent killing of Mr. Savage, together
with his admitted history of heavy P.C.P. use, the
jury reasonably would have attributed Turner's high
blood P.C.P. level 6 days after the offense, at least
in part, to post-offense use and not solely to pre-
offenseuse. . ..

Based on Turner'strial testimony, the prejudice
prong is also quite tenuous. That Turner recounted
the sequence of events and details leading up to the
fatal encounter, tilts the scales away from a prgjudice
finding. Rather, hisrecall of the eventsis consistent
with control of his mental faculties. . . Turner's
alleged P.C.P. intoxication, even as could be sub-
stantiated by his experts and notwithstanding his
post-crime admission of P.C.P. use, would not have
made a difference to the outcome of the trial.

We, like the district court, are not persuaded that any of

these asserted deficiencies render Mr. Ellery's representation
congtitutionally ineffective, particularly given the''strong pre-
sumption” of competency duetrial counsel. Smith v. Ylst, 826
F.2d 872, 875 (9th Cir. 1987). With respect to testing samples
of Turner's blood taken for P.C.P. levels six days after the
homicide, Mr. Ellery may have reasonably concluded that a
jury would attribute the P.C.P. blood content to the post-
offense use to which Turner admitted, particularly when no
evidence, other than Turner's own testimony, established that
he used P.C.P. on the day in question. Thus, we conclude that
Mr. Ellery was not congtitutionally ineffective for failing to
test the blood sample for P.C.P. levels.

For similar reasons, we also reject Turner's claim that Mr.
Ellery was ineffective for failing to interview Turner's family
and friends about his alleged P.C.P. use. None of the wit-
nesses could corroborate Turner's P.C.P. use on the day in
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guestion -- they could only speak to his past usage. Because
Turner himself testified to extensive prior drug use, similar
family and friend testimony would have been cumulative.
Therefore, Mr. Ellery was not congtitutionally ineffective at
the guilt phase for failing to interview Turner's family and
friends regarding his drug abuse.

Nor do we believe that Mr. Ellery's failure to employ an
expert to testify specifically about the effects of P.C.P. and
other drugs was constitutionally ineffective. The expert he did
employ, Dr. Phillip Hamm, testified as to the effects of Tur-
ner's P.C.P. use, stating that Turner's intoxication and drug
use would have affected his ability to deal with stress, and
Turner's below-average intellectual abilities would have ren-
dered him even more susceptible to the influence of drugs
than a person of greater capabilities.

The gravamen of Turner's complaint is not that Dr. Hamm
failed to testify about the likely effects of P.C.P. on Turner,
but that because he was a general psychologist and not an
expert on P.C.P. specifically, amore specialized expert would
have been more persuasive. Such an argument, however, does
not support a claim of ineffective assistance of counsel. The
choice of what type of expert to useis one of trial strategy and
deserves "a heavy measure of deference.” Strickland, 466

U.S. at 691 (discussing particular decisions not to investi-
gate). Mr. Ellery was entitled to rely on Dr. Hamm as his
expert. Nothing in the record demonstrates that Dr. Hamm

was unqualified to answer any questions regarding the effects
of P.C.P. Mr. Ellery'sreliance on Dr. Hamm, a " properly
selected expert,” was "within the wide range of professionally
competent assistance.” Harrisv. Vasquez, 949 F.2d 1497,
1525 (9th Cir. 1990) (internal quotations omitted).

In reviewing Mr. Ellery's reliance on Dr. Hamm, we must
make "every effort . . . to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel's chal-
lenged conduct, and to evaluate the conduct from counsdl's
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perspective at the time." Strickland, 466 U.S. at 689. Mr.
Ellery cannot be deemed ineffective because, with the benefit
of hindsight, we now determine that other tria strategies or
expert witnesses may have been a better choice. Seeid. at
689-90 ("Even the best criminal defense attorneys would not
defend a particular client in the same way.") (citation omit-
ted); Campbell v. Wood, 18 F.3d 662, 673 (9th Cir. 1994)
("We will neither second-guess counsel's decisions, nor apply
the fabled twenty-twenty vision of hindsight."). Thus,
although a P.C.P. expert may have produced stronger, more
persuasive testimony, Mr. Ellery's employment of Dr. Hamm
was not constitutionally ineffective.

b. Turner's Abusive Childhood and Family Problems.

Turner argues that Mr. Ellery was also congtitutionally
ineffective at the guilt phase for failing to conduct even a
"cursory investigation” into his abusive childhood. Such an
investigation would have revealed that, among other things,
Turner came from an a coholic household in which his father
beat him on the head and forced Turner and his siblings to sit
on a dangerous embankment next to an irrigation canal as
punishment. It would also have revealed that Turner's father
came from an alcoholic household. Turner argues that these
facts should have been discovered and provided to Dr. Hamm
in support of his claim of mental impairment at the time of the
offense. Beyond his bare assertions of what should have been
discovered, however, Turner does not explain how this evi-
dence would have changed the outcome of the guilt phase.

The district court found that Mr. Ellery was not unreason-
ablein failing to develop a complete socia history for Turner
and his family, nor was he unreasonable in failing to provide
Dr. Hamm with facts about his family. We agree.

Failure to provide a psychol ogist with facts about a defen-
dant's family history ordinarily cannot support a claim of con-
stitutionally ineffective assistance. As we have previously
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held, "[i]n the absence of a specific request, an attorney is not
responsible for gathering background materia that might be
helpful to a psychiatrist evaluating his client. " Hendricks, 70
F.3d at 1038 (internal quotations omitted). To impose such a
duty "would defeat the whole aim of having experts partici-
pate in the investigation.” Id. at 1038. Here, thereis no evi-
denceindicating that Dr. Hamm requested evidence of
Turner's family history or that he supplied Mr. Ellery with
information suggesting the need for further investigation. Nor
isthere any evidence that Turner himself gave Mr. Ellery
cause to believe investigation into his family history would
have aided his guilt phase preparation. See Strickland, 466
U.S. at 691 ("The reasonableness of counsel's actions may be
determined or substantially influenced by the defendant's own
statements or actions.").

We therefore affirm the district court's conclusion that Mr.
Ellery was neither deficient nor ineffective in failing to fur-
ther investigate Turner's background in the guilt phase.
Because Turner does not indicate how such information
would have changed the outcome of the jury's verdict at the
guilt phase, we conclude that, had Mr. Ellery been deficient
in failing to develop a complete social history on Turner's
family, no prejudice resulted.

c. Unwanted Sexua Advances’Homosexua Overtones.

Turner aso predicates his ineffective assistance argument

on Mr. Ellery'sfailure to present corroborating evidence of
Savage's homosexuality and predatory nature. Specifically,
Turner alegesthat Mr. Ellery performed deficiently by allow-
ing a homosexual bar frequented by Savage to be portrayed
as a bar where homosexuals just happened to gather; failing
to establish that the semen in the tip of Savage's penis when
his body was discovered was not merely coincidenta; failing
to show Savage's trips to San Francisco were for homosexual
purposes; and failing to preserve matchbooks from homosex-
ual establishments found in Savage's house. According to
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Turner, this evidence, combined with expert testimony that
P.C.P. can exacerbate a fear of homosexual attack, would
have led the jury to conclude that Turner did not intend to
murder or rob Savage.

Turner submits severa declarations as to the evidence he
believes Mr. Ellery should have introduced to corroborate
allegations of Savage's homosexuality. His argument, how-
ever, is "predicated upon showing what defense counsel could
have presented, rather than upon whether counsel's actions
were reasonable.” Babbitt v. Calderon, 151 F.3d 1170, 1174
(9th Cir. 1998). Because many of the declarations relied upon
by Turner were inadmissible, the district court found that
"Turner has not presented a single witness who could corrob-
orate, with competent evidence, his contention of Mr. Sav-
age's sexual preference and predatory nature.” It thus
concluded that "the evidence proffered by Turner to establish
what Mr. Ellery could have presented absolutely does not
prove the contention of incompetent representation because it
would have been inadmissible at Turner'strial.” On appeal,
Turner does not address the admissibility of the declarations.

We agree with the district court. Not only do some of the
declarations rely heavily upon inadmissible hearsay, but oth-
ers speak to knowledge of Savage's reputation in the commu-
nity without providing an adequate legal foundation for that
knowledge. Furthermore, two of the declarations came from
prison cellmates of Turner's, which Mr. Ellery could have
chosen not to introduce because elther the jury would disbe-
lieve the testimony of inmates or the testimony would remind
the jury that Turner had been previously incarcerated.

None of the declarations support Turner's claim that he was
the victim of a homosexua attack. Thus, Turner hasfailed to
demonstrate how this additional evidence would have
changed the outcome of the guilt phase of thetrial. We there-
fore conclude that Mr. Ellery's failure to present the proffered
inadmissible evidence of Savage's aggressiveness and homo-
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sexuality did not fall below an objective standard of reason-
ableness.

We are similarly unpersuaded that Mr. Ellery was constitu-
tionally ineffective for allowing "the homosexual bar fre-
guented by Savage to be portrayed as a bar where
homosexuals just happened to gather,” failing to establish that
the semen on the tip of Savage's penis was not coincidental
with emission at death, and failing to preserve matchbooks
from homosexua establishments found in Savage's house.
Mr. Ellery, in fact, put on evidence that the bar was reputed
to be a homosexua bar and that the semen could have
resulted from sexua excitement. Further, he could have rea-
sonably concluded that matchbooks from homosexual estab-
lishments would not be of significant value at trial, and
therefore, were not worth preserving.

Thus, the deficiencies that Turner alleges do not support a
claim of constitutional ineffectiveness. Nor has Turner carried
his burden of showing there is a reasonable probability that,

if counsel had introduced such evidence, the result of the pro-
ceedings would have been different. Strickland , 466 U.S. at
694. We therefore affirm the district court's ruling that Mr.
Ellery's representation passed constitutional muster.

d. Representation of Turner's Interests at Trial.

Under the rubric of inadequate representation of Turner's
interests at trial, Turner claims Mr. Ellery was deficient in
several other respects. He claims that Mr. Ellery was ineffec-
tive by failing (i) to exclude evidence of Turner's prior felony
convictions; (ii) to object to the testimony of the prosecution's
rebuttal expert witness, Dr. Coleman, and to cross-examine
him adequately; (iii) to give an adequate and complete closing
statement; (iv) to adequately question jurors on their views of
the death penalty; (v) to object to the State's use of a video-
tape made at the murder scene; (Vi) to associate second coun-
sel; and (vii) to request adequate jury instructions. The district
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court rejected the first two of these arguments on the merits,
finding that Turner's prior convictions were legally intro-
duced under new section 28(f) of the California Constitution
and that Mr. Ellery did in fact object to Coleman's testimony,
however unsuccessfully. The court rejected the remaining five
arguments on the ground that "Turner has failed to direct the
Court's attention to any facts which might suggest why or

how the alleged omissions constitute congtitutional incompe-
tence or that the result of the guilt proceedings would have
been different had the alleged omissions not occurred.”

On appeal, Turner does not develop his arguments any fur-
ther; he simply includes them in hislist of specific examples
of ineffective assistance of counsel. He does not discuss why
the district court erred by regjecting the first two claims on the
merits; nor does he respond to the court's admonishment for
failing to provide any reasoning as to why the remaining five
claims constitute ineffective assistance. Because Turner failed
to demonstrate either that Mr. Ellery was deficient in any of
the seven ways he enumerates, or that, but for his deficiency,
the result of the proceedings would have been different, we
conclude that none of these seven grounds supports a claim of
ineffective assistance of counsdl.

e. Second Degree Murder Plea Offer.

Before trial and after the homosexual aspects of the case

had been thoroughly investigated by the Merced County Sher-
iff's Department, Turner was offered a plea agreement of sec-
ond degree murder, which, according to the declaration of
habeas counsel, was never withdrawn. Turner contends that
Mr. Ellery was congtitutionally ineffective because he failed
to counsel him "on the consequences of going to trial and . . .
failed to discussin detail the significance of the plea agree-
ment offered.” Turner argues that an effective, competent, dil-
igent counsel would have advised him to accept the plea offer
under the circumstances of his case and that no rational trial
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strategy supported Mr. Ellery's decision not to advise Turner
to accept the plea. We disagree.

The district court believed that resolution of this claim
depended on two factors: " (1) whether Turner was or reason-
ably should have been aware that afirst degree murder con-
viction and the death sentence were possible outcomesiif he
choseto go to trial and lost; and (2) whether Mr. Ellery's
defense strategy was reasonable.” Despite Turner's claims
that Mr. Ellery told him that his "was not a death penalty
case" and that there was no likelihood that he would be con-
victed of first degree murder, the district court found Turner's
claim that he did not consider the possibility of a death sen-
tence to beincredible. Turner sat through the death qualifica-
tion questions during jury voir dire and was present when the
court recited the content of the charging information, which
included the possible penalty of death. Furthermore, the dis-
trict court did not find that Mr. Ellery's strategy of going to
trial was unreasonable, particularly given Turner's admission
that he was aware of the plea offer, that he considered it over-
night, and then he decided to proceed to tridl.

The Sixth Amendment guarantees crimina defendants the
"constitutional right to be represented by counsel at all critical
stages of the prosecution, including the plea proceeding."”
United Statesv. Akins, No. 99-30241, 2002 WL 24358, at *3
(9th Cir. Jan. 10, 2002) (citations omitted). We have held that
"the decision to reject a plea bargain offer and plead not
guilty isalso avitaly important decision and a critical stage
at which the right to effective assistance of counsdl attaches.”
United States v. Zelinsky, 689 F.2d 435, 438 (9th Cir. 1982).
Thus, Strickland's two-prong test applies to ineffectiveness
clams arising from the plea process. Hill v. L ockhart, 474
U.S. 52, 57-58 (1985). The first part of the inquiry is whether
"counsel's advice “was within the range of competence
demanded of attorneysin criminal cases.' " 1d. at 56 (quoting
McMann v. Richardson, 397 U.S. 759, 771 (1970)). The sec-
ond part, the prejudice inquiry, "focuses on whether counsel's
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congtitutionally ineffective performance affected the outcome
of the plea process.” 1d. at 59. In other words, to satisfy the
"prejudice” requirement, Turner must show that, but for coun-
sdl's errors, he would have pleaded guilty and would not have
insisted on going to trial. Id.

In United States v. Blaylock, we held that counsel's "failure
to communicate the government's plea offer to his client con-
stitute[d] unreasonable conduct under prevailing professional
standards." 20 F.3d 1458, 1466 (9th Cir. 1994). Because in
Blaylock's case the failure was prejudicial, we remanded for
an evidentiary hearing to determine whether Blaylock would
have accepted the plea offer. Id. at 1466-67. That Blaylock
chose to proceed to trial did not discount the possibility of
prejudice because Blaylock did not know about the plea offer.
Id. at 1467. Furthermore, Blaylock stated at sentencing that he
would have accepted the plea, particularly given the trial
court's apparent willingness to grant a two-point reduction for
acceptance of responsibility. Id..

On the other hand, in Jones v. Wood, we concluded that
Jones had failed to demonstrate that he would have accepted
the plea offer had histrial counsel informed him that it was
made. Jonesv. Wood, 114 F.3d 1002, 1012 (9th Cir. 1997).
We rgjected Jones's argument that he would have'cut his
losses" and accepted the plea as "implausible in light of what
Jones knew at the time the offer was made.” Id. His lawyer
had correctly informed him that the State's case was weak,
and Jones, himself, had held steadfast to his claim of inno-
cence. 1d. Although we had no doubt that Jones would have
taken the pleaif he had known the result at trial, we did not
believe areasonable probability existed at the time of the
offer that "Jones would have agreed to serve ten yearsin
prison for acrime he insisted he did not commit rather than
go to trial and face not terribly convincing evidence against
him." 1d.

The question whether counsel was deficient is more diffi-
cult where, as here, the client has been informed of the plea
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offer. "[A] defendant has the right to make a reasonably
informed decision whether to accept a plea offer. " United
States v. Day, 969 F.2d 39, 43 (3d. Cir. 1992) (citing Lock-
hart, 474 U.S. at 56 57 (holding that voluntariness of a guilty
plea depends on the adequacy of counsel's legal advice)). In
McMann v. Richardson, the seminal decision on ineffective-
ness of counsdl in plea situations, the Court described the
guestion as not whether "counsel's advice [was] right or
wrong, but . . . whether that advice was within the range of
competence demanded of attorneysin criminal cases.”
McMann, 397 U.S. a 771. Thus, for Turner to establish a
claim of ineffective assistance, he "must demonstrate gross
error on the part of counsel . .. ." Id. a 772. The Third Circuit
has interpreted this standard as requiring a defendant to dem-
onstrate that "the advice. . . he received was so incorrect and
so insufficient that it undermined his ability to make an intel-
ligent decision about whether to accept the [plea] offer." Day,
969 F.2d at 43. In Day, the Third Circuit held that counsel
was ineffective because he affirmatively misrepresented that
Day faced a maximum sentence of eleven yearsin prison and
failed to inform him that he would be classified as a career
offender for sentencing. 1d. at 40, 43-44.

Turner does not allege that Mr. Ellery failed to inform him
about the plea offer. Nor does he allege that Mr. Ellery affir-
matively mided him about the law. Instead, he claims that
Mr. Ellery failed either to counsel him on the consequences
of going to trial or discussin detail the significance of the plea
agreement offered. According to habeas counsel, Mr. Ellery
conveyed the offer to Turner but did not encourage him to
accept it because "[h]e felt like Thad had a story to tell." And,
in fact, had the jury accepted the defense theory -- that Tur-
ner had killed in aviolent reaction to an attempted homosex-
ual rape and taken the victim's property as an afterthought --

it could have acquitted or returned a non-capital conviction.
Mr. Ellery told habeas counsel that, in retrospect,”he never
knew how hard to push any defendant to accept an offer,” and
that "he was shocked when the jury came back with a guilty
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verdict." Although Turner arguesthat Mr. Ellery"aways
relayed to me that the worst result | could expect was 15 years
to life for second degree murder and that a good possibility
existed for mandaughter,” he admitsin his declaration that

Mr. Ellery told him of the second degree murder offer, let him
think about it overnight, and then agreed with Turner's even-
tual decisonto gototria.

Asthe Court observed in McMann, "uncertainty is inherent

in predicting court decisions."” McMann, 397 U.S. at 771.
Counsel cannot be required to accurately predict what the jury
or court might find, but he can be required to give the defen-
dant the tools he needs to make an intelligent decision. Here,
the district court correctly found that Turner was adequately
informed that his case could result in a death sentence given
that he sat through the reading of his criminal information and
the death-quaifying jury voir dire, and that he was informed
of the terms of the plea offer, thought about it overnight, and
decided to turn it down. Thus, Turner had the tools he needed
to make an informed decision -- the critical information and
time to think about it.

Turner's self-serving statement, made years later, that Mr.
Ellery told him that "this was not a death penalty case" is
insufficient to establish that Turner was unaware of the poten-
tial of a death verdict. See United Statesv. Allen, 153 F.3d
1037, 1041 (9th Cir. 1998) (citing Cuppett v. Duckworth, 8
F.3d 1132, 1139 (7th Cir. 1993) (en banc) ("[S]elf-serving
statements by a defendant that his conviction was constitu-
tionally infirm are insufficient to overcome the presumption
of regularity accorded state convictions.")). If the rule were
otherwise, every rejection of a plea offer, viewed perhaps
with more clarity in the light of an unfavorable verdict, could
be relitigated upon the defendant's later claim that had his
counsel better advised him, he would have accepted the plea
offer. Even taking all of Turner'sand Mr. Ellery's declara-
tions at face value, Turner was informed that he was subject
to the death penalty, and of the plea offer. That counsel and
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Turner chose to proceed to trial based on counsel's defense
strategy and presumably sincere prediction that the jury would
not award a sentence of death, does not demonstrate that Tur-
ner was not fully advised of his options. Trial counsel was not
constitutionally defective because he lacked a crystal ball.

Furthermore, Turner provides no legal basisfor his claimed
right to discuss in detail the significance of a plea agreement,
his claimed right to receive an accurate prediction of the out-
come of his case, or that counsel has an obligation to
"strongly recommend" the acceptance or rejection of aplea
offer. Because Turner points to no "gross error on the part of
counsel,” McMann, 397 U.S. a 772, we conclude that Mr.
Ellery was not deficient in informing Turner about the plea
offer.
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2. Sufficiency of the Evidence of Guilt (Claim Two).

Turner contends that because the prosecution failed to
establish that he had formed the intent to rob Savage before
the violence occurred, the evidence was insufficient to sustain
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either his conviction for robbery or the finding of the special
circumstance for murder in the commission of arobbery. Tur-
ner asserts that there was "substantial, credible evidence"
showing he "did not have a pre-formed intent to rob." A
habeas petitioner challenging his state criminal conviction
under 28 U.S.C. 8§ 2254 based on sufficiency of the evidence
"is entitled to habeas corpusrelief if it isfound that upon the
record evidence adduced at the trial no rational trier of fact
could have found proof of guilt beyond a reasonable doubt."
Jackson v. Virginia, 443 U.S. 307, 324 (1979). Thus, "the rel-
evant question is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the crime
beyond areasonable doubt.” 1d. at 319. If the record supports
conflicting inferences, we "must presume--even if it does not
affirmatively appear in the record--that the trier of fact
resolved any such conflictsin favor of the prosecution, and
must defer to that resolution.” Id. at 326. This standard
appliesto special circumstance findings as well asto guilt
determinations. Lewisv. Jeffers, 497 U.S. 764, 781-82 (1990).

The district court, like the California Supreme Court, found
that, viewing the evidence in the light most favorable to the
prosecution, a reasonable juror could have found sufficient
evidence to support both the conviction for robbery and the
finding of the robbery-murder specia circumstance. The Cali-
fornia Supreme Court concluded that "there was strong and
convincing evidence that defendant killed only after deciding
to rob." Turner, 50 Cal. 3d at 690.

No direct evidence was presented to show that Turner
intended to rob Savage before the violence began. To estab-
lish intent, the State relied exclusively on circumstantial evi-
dence, particularly that two of Savage's three telephone lines
were cut -- the bedroom and living room phone cords, but not
the kitchen cord, which was somewhat hidden. The State
argued that because no blood was found on the cords, the jury
could reasonably infer that Turner must have cut the cords
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before he attacked Savage to prevent him from calling for
help. Turner denies having cut the phone cords.

Both the district court and the California Supreme Court,
however, aso found that the significant amount of missing
property provided circumstantial evidence of a preformed
intent to rob. According to Greg Mayo, the missing items
included two stereos, a tape cassette, miniature speakers, stat-
ues from awall cabinet, glass tables, clothes, atelevision, and
acar. Also persuasive on this point were the signs of prying
and forced entry.

The courts further determined that Turner exhibited a pre-
existing willingness to do harm to one who had befriended
him because he went to Savage's home armed with a buck
knife. Turner, 50 Cal. 3d at 688. The defensive nature of the
wounds on Savage's back and hands were of particular inter-
est to the California Supreme Court because they demon-
strated that Savage was attempting to escape from attack,
rather than attempting to initiate one. 1d. at 688. Asthe Cali-
fornia Supreme Court reasoned, Turner's own story suggested
that "he was not surprised, confused, or frightened by Sav-
age's sexua interest, but rather suspected and exploited that
possibility." Id. at 689.

The evidence which the State relied upon to establish intent
is hardly dispositive, and, as the district court observed,
"[t]here is no question that the evidence before Turner's jury
was conflicted as to when hisintent to steal arose and what
items he actudly took." Although alarge number of items
were reported missing from Savage's house, Turner was
found in possession of only the television, Savage's wallet,
and his car. In fact, it isunlikely that Turner could have fit all
of the stolen merchandise into Savage's Cadillac. A search of
Turner's home produced none of the additional missing prop-
erty, but, according to the record, the police did not look for
any other suspects or conduct any other searchesin an effort
to find the stolen property.
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Turner argues that Savage's cousin Mayo could have been
responsible for taking some of the missing property. It is curi-
ous that, after learning the phone lines were cut, Mayo drove
across town, past the Sheriff's station, to call the authorities.
Moreover, Mayo, unlike Turner, would have fit into the stolen
clothes. Finally, there is evidence that after the investigation
began and Savage's family changed the locks on the house,
someone tried to enter the house and broke a key in the new
lock.

Turner makes a number of claims regarding the condition

of the crime scene when he left that might support his theory
that a second intruder entered the house after he killed Savage
and stole the unaccounted-for property. For example, Savage
was found with a clean pillow under his head, but Turner
denied having put one there. That the pillow had no blood on
it isan important detail because, when he left, Turner was
covered with blood. Savage was found covered by towels, yet
Turner insists that he covered Savage with a sheet. Moreover,
Turner claimsthat he left Savage's body in adifferent posi-
tion than that in which he was found.

Turner also presented evidence to show that he was not a
"calculating criminal capable of premeditating a robbery-
murder and efficiently disposing of large quantities of proper-
ty." He made no attempt to dispose of the items he stole from
Savage or to clean the blood off his shoes or the car. To rebut
the assertion that carrying a buck knife demonstrated an intent
to harm Savage, Turner testified that he habitually carried his
buck knife with him because he was a construction worker.
His officer manager verified that fact and added that Turner
had never used the knife in aviolent manner at work. Turner
argued that had he intended to rob Savage, he would have
used a better weapon than a buck knife or he would have
attacked Savage in amore effective manner.

Turner's story that he killed Savage not as part of apre-
meditated robbery-murder but rather in the course of defend-
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ing himself against Savage's homosexual attack was
corroborated by the testimony of the pathologist. Asthe
pathologist testified, although there was no indication of
semen in the rectum, Savage's sphincter was "looser than nor-
mal," a condition which is consistent with homosexual activ-
ity. Furthermore, traces of sperm were found on the orifice of
the penis, which could have resulted either from an gjacula
tion due to sexua excitement or an gjaculation just prior to
death. Because Turner was high on P.C.P. at the time, the dis-
trict court concluded that he could have experienced a"vio-
lent reaction[ ] to externa stimuli, possibly manifested by
homophobia. . . ."

Although there is much evidence to support a finding that
Turner formed the intent to rob only after the violent confron-
tation with Savage, we cannot say that a reasonable juror
could not have found sufficient evidence to support afinding
of robbery. The critical piece of evidence to support the ver-
dict isthe cleanly cut telephone cords. It is highly improbable
that Savage himself, or someone coming on the scene after
Savage was dead, would have cut them. With respect to this
troubling evidence, we agree with the district court that

[t]he findings of the California Supreme Court must
be upheld because Turner could not at trial, and can-
not now offer a cogent argument to explain away the
cut telephone cords. It is remote, as the California
high court stated, "that sometime between Saturday
evening and Monday morning, someone else entered
Savage's home, cut the telephone cords, stole all the
missing property except that found in defendant's
possession, moved the body, and re-covered it," 50
Cal. 3d at 689, even someone with akey. Thereis
simply no plausible explanation for why a person
would come into the house and cut telephone cords
to make it appear that a crime was premeditated
when it is obvious that a serious crime had been
committed.
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Viewing the evidence in the light most favorable to the
prosecution, Jackson, 443 U.S. at 319, we believe that aratio-
nal trier of fact could have been persuaded beyond a reason-
able doubt that Turner was guilty of premeditated robbery and
that the special circumstance of robbery-murder was true. It
was rational for the jury to conclude that Turner cut the phone
lines to prevent Savage from calling for help during the
course of the robbery. That Turner was not found with al of
the missing property is not determinative because he was
found in possession of Savage's car, television, and wallet,
and he easily had time to dispose of the other property. Sav-
age's wounds support the prosecution's theory that he was
defending himself from attack, and the number of stab
wounds could be seen by arational trier of fact as a desperate
attempt to kill Savage before he managed to go for help.

Thus, we rgject Turner's sufficiency of the evidence argument
and affirm the district court's decision to deny the writ on this
ground.

3. Lesser-Included Offense Instruction (Claim One).

Turner asserts error in the trial court's failure to (1) instruct
the jury sua sponte on the offense of theft, alesser-included
offense to the charge of robbery; and (2) provide jury verdict
forms regarding theft. During trial, however, Turner did not
request ajury instruction or verdict form regarding the
offense of theft.

The district court found that because "[t]hetria court's

failure to give atheft instruction, as the lesser-included
offense of robbery, did not eliminate the jury's option to find
first degree murder without special circumstances, a noncapi-
tal offense," the failure was not error. The jury was instructed
on first degree murder based on the alternative theories of pre-
meditated and robbery-felony-murder. The special circum-
stance finding was an independent finding based on robbery-
felony-murder. Thus, the jury could have convicted Turner of
first degree premeditated murder, without the special circum-
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stance of robbery, and Turner would have been convicted of
anoncapital offense. Because the district court believed that
Beck v. Alabama, 447 U.S. 625 (1980), and its progeny
require only that the jury not be faced with an all-or-nothing,
capital conviction-or-acquittal choice, it found no error.

In the alternative, the district court, relying on the Califor-
nia Supreme Court, found that even if the faillureto give a
theft instruction was erroneous under federal law, the error
was harmless because it was not prejudicial. Asthe California
Supreme Court observed, the jury demonstrated its belief that
Turner was guilty of robbery both in the conviction for Count
Il and in the specia circumstance finding. Turner, 50 Cal. 3d
at 693. The Cdifornia court could not "imagine[the jury]
would employ [a] reluctant verdict to support findings of first
degree murder and desath eligibility under a robbery-murder
specia circumstance." 1d. Furthermore,”[k]nowing that a
murder in the commission of robbery was the sole basis of
defendant's eigibility for the death penalty, they nonetheless
actually returned a death verdict.” Id.

We agree with the district court that the failure to give the
lesser-included offense instruction and the related verdict
forms did not violate the rule of Beck. Beck held unconstitu-
tional an Alabama statute that prohibited jury instructions on
lesser-included offenses in capital cases because'the
unavailability of alesser included offense instruction
enhances the risk of an unwarranted conviction . . .." Beck,
447 U.S. at 638. Beck admitted his participation in arobbery
through his own testimony, but denied that he killed the man
or intended his death. Id. at 629-30. The State conceded that,
without the statutory prohibition on lesser-included offenses,
petitioner would have been entitled to alesser-included
offense instruction on felony murder under state law. Id. at
630.

With the statute, however, the jury was given the option of
convicting petitioner for intentional killing in the course of a
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robbery, a capital crime, or acquitting him compl etely.
Because petitioner had admitted to robbery, the Court rea
soned that the jury would be "likely to resolve its doubts [as
to petitioner's intent to kill] in favor of conviction,” id. at 634,
and that therefore the failure to give the jury the option of a
lesser-included offense "seem[ed] inevitably to enhance the
risk of an unwarranted conviction." Id. at 637. Thiswas an
intolerable risk in a capital case, id., particularly when "it
[had] long been "beyond dispute that the defendant is entitled
to an instruction on alesser included offense if the evidence
would permit ajury rationaly to find him guilty of the lesser
offense and acquit him of the greater.' " Id. at 635 (quoting
Keeble v. United States, 412 U.S. 205, 208 (1973)).

This seemingly unqualified affirmance of the right to have
juries instructed on those lesser-included offenses supported
by the evidence was later limited by the Court in Schad v. Ari-
zona, 501 U.S. 624 (1991). In Schad, the petitioner was
arrested for a parole violation and possession of a stolen vehi-
cle. Id. at 628. The owner of the stolen vehicle had been
found, strangled to death, in the underbrush off U.S. Highway
89. Id. at 627. The defense requested -- and was denied --
ajury instruction on robbery as alesser-included offense of
felony murder. Id. at 629. The jury was given the option of
three verdicts: first-degree murder, defined by the court as
either premeditated or murder committed in the attempt to
commit robbery, second-degree murder, or not guilty. The
jury was not required to agree on which theory of first-degree
murder applied. 1d.

The Schad Court distinguished the Beck decision on the
grounds that "the jury here was given the option of finding
petitioner guilty of alesser included noncapital offense,
second-degree murder.” 1d. at 646. Not present in Schad was
the "fundamental concernin Beck . . . that ajury convinced
that the defendant had committed some violent crime but not
convinced that he was guilty of a capital crime might nonethe-
less vote for acapital conviction if the only aternative was to
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set the defendant free with no punishment at all. " 1d. In addi-
tion to the choice between conviction of a capital offense and
acquittal, the jury had athird option: a conviction for second-
degree murder. Id. at 647. That this third option was second-
degree murder, as opposed to robbery, the lesser-included
offense of felony murder, did "not diminish the reliability of
the jury's capital murder verdict" because the Court saw no
basis on which to assume that "a jury unconvinced that peti-
tioner was guilty of either capital or second-degree murder,
but loath to acquit him completely (because it was convinced
he was guilty of robbery), might choose capital murder rather
than second-degree murder as its means of keeping him off
the streets.” 1d.

We applied Beck and Schad in Villafuerte v. Stewart, 111
F.3d 616 (9th Cir. 1997). Villafuerte, charged with murder,
kidnapping, and theft, argued that the trial court erred by fail-
ing to instruct on unlawful imprisonment as a lesser-included
offense of kidnapping. Villafuerte, 111 F.3d at 622. Reason-
ing that "Villafuerte's jury was given instructions which per-
mitted verdicts of guilty or not guilty of murder, kidnapping
(both dangerous and nondangerous), and theft,” we held
"[t]he all-or-nothing situation found intolerable in Beck was
not present.” Id. at 623. Furthermore, the jury had specifically
asked whether it was required to find Villafuerte guilty of
murder if it found him guilty of kidnapping, and the trial court
answered no. Id. Thus, because the jury knew that it could
find Villafuerte guilty of kidnapping without murder if it did
not believe that Villafuerte caused the victim's death (a point
that he argued), their choice was not al-or-nothing. We held
that there was no constitutional error. Id. at 623-24.

Turner argues that his case is factually distinguishable from
both Schad and Villafuerte because he admitted both the theft
and that he killed Savage (although he claimed the killing was
in self-defense or in defense against an atrocious crime). Tur-
ner, 50 Cal. 3d 668, 682-86, 718. Neither Schad nor Villaf-
uerte admitted to killing their victims, and although Schad
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was found in possession of hisvictim's property, he did not
admit to wrongfully taking the property, but told police he
was transporting it for afriend. Schad, 501 U.S. at 628. Fur-
thermore, although one of the theories advanced by the prose-
cution in Schad's case was robbery/felony-murder, he was not
charged with the independent crime of robbery. 1d. at 629.

We disagree with Turner's argument. Asin Schad and Vil-
lafuerte, and unlike in Beck, here, the jury was not faced with
the choice between a conviction of a capital offense or acquit-
tal. Although Turner was charged with murder (Count 1), rob-
bery (Court 11), and the specia circumstance of willful and
deliberate killing during the course of, or the attempted com-
mission of, robbery, the court instructed the jury on the ele-
ments of (i) first degree murder, whether through robbery/
felony-murder or premeditation; (ii) second degree murder;
and (iii) mandaughter, both voluntary and involuntary. The
court also distinguished between theft and robbery when it
instructed the jury about the elements required for arobbery
conviction:

If an individual kills another for reasons unrelated to
the theft, for example, because of anger, fear or
revenge, and then decides to take advantage of the
situation the taking will constitute at most a theft and
not arobbery.

The court also instructed the jury on the necessary elements
for special circumstances predicated on robbery. Thus, the
trial court's failure to give the lesser-included offense of theft
instruction left open to the jury at least four aternatives for
afinding of guilt of anoncapital offense: (1) first degree mur-
der without special circumstances; (2) second degree murder;
(3) voluntary mandaughter; and (4) involuntary mandaugh-
ter. Therefore, the failure to sua sponte give the lesser-
included offense of theft instruction was not error.
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4. "Shall Impose" Instruction (Claim Fourteen).

Turner's argument that the mandatory language contained

in the jury instruction violates the Constitution is foreclosed
by the Supreme Court's decision in Boyde v. California, 494
U.S. 370 (1990); see also Bonin v. Calderon, 59 F.3d 815,
849 (9th Cir. 1995) (rejecting the same argument in light of
Boyde).

The instruction reads:

If you conclude that the aggravating circum-
stances outweigh the mitigating circumstances, you
shall impose a sentence of death.

However, if you determine that the mitigating cir-
cumstances outweigh the aggravating circumstances,
you shall impose a sentence of confinement in the
state prison for life without the possibility of parole.

Although Turner agreesthat Boyde forecloses his constitu-
tiona argument as to the instruction, he argues that the other-
wise congtitutional instruction was rendered defective by the
prosecutor's closing argument, and, that in combination with
the jury instruction, it prevented the jury from making an indi-
vidualized sentencing determination.

Contrary to Turner's claim, we conclude that the prosecu-
tor's argument, when combined with the "shall impose" jury
instruction, did not prevent an individualized sentencing
determination. The prosecutor did not reinforce the notion
that the jury lacked discretion once an arithmetical counting
process had taken place, nor did either party fail to inform the
jury that it had the ultimate sentencing discretion. The jury
was well-informed of its duty to weigh all the aggravating and
mitigating factors and instructed on all the factorslisted in
California Pena Code § 190.3, including the catch-all factor
(k), which provides for consideration of "any other circum-
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stance which extenuates the gravity of the crime even though
itisnot alegal excuse for the crime.”

In giving thisinstruction, the trial court went beyond the
statutory requirements of Section 190.3, factor (k), by
instructing the jury to consider "[a]ny other circumstances
which extenuates the gravity of the crime even though it is not
alegal excuse for the crime and any other aspect of the
Defendant's character or record that the Defendant offers as
abasis for the sentence less than death.” (emphasis added).
Thus, the tria court conformed with the recommendation of
the California Supreme Court in Peoplev. Easley , 34 Cal. 3d
858, 878-79 (1983). Finally, the very language of the instruc-
tion requires the weighing of the aggravating and mitigating
circumstances before the decision on punishment is made.

Turner therefore is not entitled to habeas relief on this
claimed instructional error.

5. Double Jeopardy (Claim Eleven).

Turner argues that he was twice placed in jeopardy when

the court released the jury pending the penalty phase, redlized
the verdict form for Count 11 was not completed, and then
reconvened the jury for deliberations on Count Il prior to
beginning the penalty phase. Because the court never lost con-
trol of the jury, however, we reject Turner's claim of double

jeopardy.

On Wednesday, November 21, 1984, the jury returned its
verdict, finding Turner guilty of first degree murder and find-
ing true the special circumstance of murder in the commission
or attempted commission of arobbery. Turner, 50 Cal. 3d at
699-700. The verdict was read by the clerk of the court, the
jurors were polled, admonished, and instructed to return the
following Tuesday after Thanksgiving to begin the penalty
phase of thetrial. Id. at 700. Prior to their release, the jurors
were admonished:
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[Y]ou are now asked to return and required to
return next Tuesday morning at 10:00 o'clock, to the
jury room of this department, and we'll proceed with
the next phase of thetria at that time.

Now, ailmost inevitably, at this stage, there will be
additiona publicity. And that publicity may come
from local newspaper or radio station, or it may
come from Fresno or Modesto newspaper or radio
stations or television stations.

Pleasg, it's extremely important that you do not
expose yourself to such publicity. Please do refrain
from listening to and avoid reading anything about
the case.

So far as your state of mind is concerned, while
you've reached a verdict with regard to what we
refer to as the guilt phase of thistria, the penalty
phase remains before you.

And it isvery important that you do not discuss
this matter with anyone, that you not permit anyone
to discuss it with you, that you not permit anyone to
discussit in your presence, that you not discuss the
penalty phase with each other at thistime.

Because there are additional instructions and addi-
tional information which will be give[n] to you
before the time that you are called upon to retire and
deliberate upon that point.

Then we admonish you not to discuss the matter
among yourselves or with anyone else. Not to permit
anyone else to discuss the matter with you or in your
presence. And that you not form or express an opin-
ion or a conclusion upon the penalty phase of this
matter until it's finally submitted to you.
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The jurors were then released for the holiday weekend. Nei-
ther counsel objected to nor commented on the fact that no
verdict was returned with respect to Count Il -- robbery. That
afternoon, the trial judge realized that the jury had not signed
and returned the Count I verdict form, and attempted to recall
the jury. Because four jurors could not be located, the trial
judge, reasoning that the jury was not discharged, suggested
taking the matter up Tuesday morning before the penalty
phase began. Turner's counsel objected, arguing that the jury
was only admonished not to talk about the penalty phase and
therefore should be considered discharged for purposes of all
guilt phaseissues. Thetria court disagreed. Having admon-
ished the jury prior to its dismissal, "it could direct the jurors
either to record any decision they had already reached on the
robbery count, or to resume deliberations on that issue.”" Id.
at 700.

The court attempted to reconvene the jury before Thanks-
giving and located nine available jurors and two alternates;
three jurors still could not be found. I1d. The foreman informed
the court that the jury had reached a verdict with respect to
Count I1, but had not signed the verdict form because of a
miscommunication with the court. 1d. According to the fore-
man, the jurors had asked the court if they had to render aver-
dict asto Count Il if they found Turner guilty of Count I, to
which the court had answered no. The court interpreted the
note differently, believing that the jury was asking whether it
had to make specific findings for the lesser-included offenses
of second degree murder and manslaughter, as opposed to a
finding on the second separable offense of robbery. After
informing the jury of the problem with the verdict form, the
trial court stated that it would "undertake no proceedings’
until Tuesday morning when all the members of the jury were
present. Those jurors present were admonished once again not
to discuss the case, and were permitted to leave. While it had
been partially convened, the jury did not discuss anything
improper with the court (i.e., the deliberative process) or
resolve anything without the presence of all its members.
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Under these circumstances, Turner was not twice put in
jeopardy. The Double Jeopardy Clause protects defendants
against: "(1) a second prosecution for the same offense after
acquittal, (2) a second prosecution for the same offense after
conviction, and (3) multiple punishments for the same
offense.”_Staatz v. Dupnik, 789 F.2d 806, 808 (9th Cir. 1986).
Such protections are intended to insure that "the State with all
its resources and power [is] not . . . allowed to make repeated
attempts to convict an individual for an alleged offense,
thereby subjecting him to embarrassment, expense and ordeal
and compelling him to live in a continuing state of anxiety

and insecurity, as well as enhancing the possibility that even
though innocent he may be found guilty." Green v. United
States, 355 U.S. 184, 187-88 (1957). Because Turner has not
been subject to repeated attempts at conviction or multiple
sentences for the same crime, his claim does not implicate the
Double Jeopardy Clause. Turner was not acquitted of robbery
(Count 11), and then retried -- there was ssimply a miscom-
munication about completion of the verdict form, which the
same trier of fact was asked to resolve.

Theidentical argument was rejected in People v. Bonillas,
48 Cal. 3d 757 (1989), with which we agreed in Bonillasv.
Hill, 134 F.3d 1414 (9th Cir. 1998). In Bonillas, the Califor-
nia Supreme Court affirmed afirst degree murder conviction,
despite the jury finding the defendant guilty of murder, with-
out furnishing averdict form that specified the degree of mur-
der. People v. Bonillas, 48 Cal. 3d at 769. Thetrial court
reconvened the jury four days later, in advance of the date
penalty proceedings were scheduled to begin, to specify its
decision with respect to the degree of murder. The California
Supreme Court held that "jurisdiction to reconvene the jury
depends on whether the jury has |eft the court's control.” Id.
at 770-71 (ateration in original). Once the jury leaves the
court's control, it cannot be recalled. After reviewing the
facts, the court concluded:

Where, as here, further proceedings are to take place,
the jury has not been discharged, the jurors have
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been specifically instructed that they are still jurors
in the case, they have been admonished not to dis-
cuss the case with anyone nor to permit anyone to
discuss the case with them, and they have been
directed not to read anything about the case, the
jurors have not thrown off their character as jurors
nor entered the outside world freed of the admoni-
tions and obligations shielding their thought pro-
cesses from outside influences. Clearly, the jury here
remained within the court's contral . . . .

Id. at 773.

Reviewing Bonillas's federal habeas petition, we agreed
with the California Supreme Court, concluding that it "rea-
sonably construed its prior precedent to require that the jury
also be discharged before the trial court loses its jurisdiction
to reconvene the jurors.” Bonillasv. Hill , 134 F.3d at 1417.
Thus, "[b]ecause the trial court was authorized to reconvene
the jury to complete the verdict, the jury lawfully made an
express finding of first degree murder.” 1d.

Turner does not attempt to distinguish his case from Bonil-
las, but argues instead that the court did not remain in control
of the jury because its attempts to reconvene failed. We dis-

agree.

Being unable to recall the jurorsin asingle afternoon does
not congtitute losing control of the jury in the specific context
of trial proceedings. Here, the trial court retained control of
the jury between the guilt and penalty phases of the tridl.
Thus, the jurors were not released to "the outside world freed
of the admonitions and obligations shielding their thought
processes from outside influences.” People v. Bonillas, 48
Cal. 3d a 773. Rather, they continued in their roles as jurors
under instruction of the court, and subject to al of their con-
tinuing obligations as jurorsin Turner's case.
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Finally, as the district court correctly noted, even if Tur-
ner's robbery conviction violated the Double Jeopardy
Clause, it would not affect his sentence of death. A defendant
need not be charged with the additional offense of robbery for
ajury to find the specia circumstance of murder in the course
of arobbery or attempted robbery. People v. Miller, 28 Cal.
App. 4th 522, 526 (1994).

6. Cumulative Error (Claim Fifteen).

Turner argues that the cumulative lack of fundamental fair-
nessin thetrial proceedings mandates reversal. As discussed
above, however, we fail to find that any of Turner's alleged
trial errors presented a "substantial and injurious effect or
influence in determining the jury's verdict." Brecht, 507 U.S.
at 638. Cumulatively, Turner's claims of alleged trial error
create no more prejudice than they do independently.

7. Ineffective Assistance of Counsel at the Penalty Phase/
Failure to Grant Evidentiary Hearing (Claims Four and
Twenty-One).

Turner independently contends that the district court
unlawfully denied his request for an evidentiary hearing
(claim twenty-one) because he sufficiently alleged colorable
claims of constitutional deprivation in claimsfour, five, nine-
teen, and twenty.

"A state habeas petitioner is entitled to an evidentiary
hearing on aclaim if he did not receive afull and fair eviden-
tiary hearing in state court and if he alleges factsthat, if
proven, would entitle him to relief.” Tapiav. Roe, 189 F.3d
1052, 1056 (9th Cir. 1999). In other words, he must allege a
colorable constitutional claim. "Pursuant to 28 U.S.C. § 2255,
adistrict court must grant a hearing to determine the validity
of apetition brought under that section, "[u]nless the motions
and the files and records of the case conclusively show that
the prisoner is entitled to no relief." " Blaylock, 20 F.3d at
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1465 (quoting 28 U.S.C. § 2255 (1988), which remained
unchanged in the pre-AEDPA law applicable to Turner's
case) (alteration in original).

We do not have "a per serule requiring an evidentiary
hearing whenever a petitioner has made out a "colorable
clam’ of cause." Babbitt, 151 F.3d at 1177 (internal quota-
tions omitted). "Rather, a petitioner must establish that his
alegation. . ., if proven, would establish [a constitutional
deprivation]." Id. Entitlement to an evidentiary hearing based
on alleged ineffective assistance, for example, requires a
showing that if his allegations were proven at the evidentiary
hearing, deficient performance and prejudice would be estab-
lished. We review adistrict court's decision to deny an evi-
dentiary hearing for abuse of discretion. Tapia, 189 F.3d at
1056.

Applying these standards to the claims before us, we con-
clude that Turner is entitled to an evidentiary hearing asto
claim four, ineffective assistance of counsdl at the penalty
phase. Because we do not deem claims five, nineteen, or
twenty to be worthy of even a certificate of appealability, the
district court properly denied an evidentiary hearing on those
claims.

Turner's claim that Mr. Ellery was ineffective during

the penalty phase is compelling. He asserts that Mr. Ellery (i)
failed to develop and introduce mitigating evidence; (ii) failed
to request the proper jury instructions; and (iii) made a defi-
cient final argument. At the penalty phase, the relevant

inquiry as to whether counsel was effective is "whether there
is areasonable probability that, absent the errors, the sen-
tencer -- including an appellate court, to the extent it inde-
pendently reweighs the evidence -- would have concluded
that the balance of aggravating and mitigating circumstances
did not warrant death.” Strickland, 466 U.S. at 695. Here, tria
counsel's failure to devel op and introduce mitigating evidence
may fall below the Strickland standard. Whether thisis so can
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only be determined through an evidentiary hearing, however,
and thus, we remand this claim to the district court to conduct
one.

a. Failure to Develop and Introduce Mitigating
Evidence.

"Although there is a strong presumption that an attor-

ney's conduct meets the standard of effectiveness, counsel

has a duty to make reasonable investigations or to make area
sonable decision that makes particular investigations unneces-
sary.'" Smith v. Stewart, 241 F.3d 1191, 1198 (9th Cir. 2001)
(quoting Strickland, 466 U.S. at 691). Preparing for the pen-
alty phase of a capital trial isthe equivalent of preparing for
an entirely new trial, and trial counsel must treat it as such.
An investigation that was sufficient at the guilt phase may be
deficient at the penalty phase because "[m]itigating evidence
unrelated to dangerousness may alter the jury's selection of
penalty, even if it does not undermine or rebut the prosecu-
tion's death-eligibility case." Williamsv. Taylor, 529 U.S.
362, 398 (2000); see also Hendricks, 70 F.3d at 1043
("Evidence of mental problems may be offered to show miti-
gating factorsin the penaty phase, even though it is insuffi-
cient to establish alegal defense to conviction in the guilt
phase.").

Because dl relevant mitigating evidence must be con-

sidered during the penalty phase, Eddings v. Oklahoma, 455
U.S. 104, 117 (1982), the scope of trial counsel's penalty
phase investigation must necessarily be broader than that con-
ducted at the guilt phase. "[1]t isimperative that al relevant
mitigating information be unearthed for consideration at the
capital sentencing phase," Smith, 241 F.3d at 1198 (citation
omitted), evenif trial counsel then decides against introducing
it in accordance with his penalty phase trial strategy. See also
Ainsworth v. Woodford, 268 F.3d 868, 873-74 (9th Cir. 2001)
(holding defense counsdl's penalty phase performance consti-
tutionally deficient where counsel "failed to adequately inves-
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tigate, develop, and present mitigating evidence to the jury
even though the issue before the jury was whether[the defen-
dant] would live or die"); Caro v. Calderon, 165 F.3d 1223,
1227 (9th Cir. 1999) ("[1]t isimperative that all relevant miti-
gating information be unearthed for consideration at the capi-
tal sentencing phase.") (citation omitted).

Thus, we have held that "[w]here counsel is on notice

that his client may be mentally impaired, counsel's failure to
investigate his client's mental condition as a mitigating factor
in a penalty phase hearing, without a supporting strategic rea-
son, constitutes deficient performance.” Hendricks, 70 F.3d at
1043; see also Lambright v. Stewart, 241 F.3d 1201, 1207
(9th Cir. 2001) (failing to obtain a psychiatric evaluation of
a defendant, knowing his wartime experience and his exten-
sive drug use, constituted deficient performance, as did "fail-
[ing] to interview family members, in light of indications of
amental disorder").

Turner claims prejudice in Mr. Ellery'sfailure to

develop and introduce mitigating evidence during the penalty
phase. In Cdifornia, the admissibility of aggravating and miti-
gating factorsis governed by California Penal Code§ 190.3,
which provides for awide range of evidence to be considered
by the jury in weighing whether the pendty of death or life
without possibility of parole isthe more appropriate penalty
for the individual before it. Far from devel oping and introduc-
ing the statutorily indicated evidenceto aid in the jury's heavy
responsibility, Mr. Ellery admitted to the judge that he was
not prepared to proceed with this phase of trial. Even though
Mr. Ellery called six witnesses to testify, the entire penalty
phase took |ess than one day, and the jury returned its verdict
of death in just over an hour. As summarized by the Califor-
nia Supreme Court, the prosecution's penalty phase evidence
consisted of the following:

The only new prosecution evidence introduced at the
penalty phase concerned the circumstances of the

2496



homicide. Pathologist Murdoch was recalled to tes-
tify in detail concerning the number, angles, depths,
and force of the stab woundsin Savage's body. Dr.
Murdoch emphasized that most of the wounds were
deep and were inflicted with considerable force.
According to Dr. Murdoch, the superficiality of cer-
tain cuts was caused by the fact that the knife had
struck bone before penetrating deeply. Dr. Mur-
doch's testimony was illustrated by photographs
which showed forcep-like devices inserted in the
wounds to demonstrate their depths.

Turner, 50 Cal. 3d at 687.

The defense evidence consisted of the following:

Id.

Detective Strength testified that the remote control
for the upstairs television was not taken. Ruth Tur-
ner, defendant's mother, testified that defendant had
been a gentle and helpful child and youth, who made
average grades in school and caused little trouble; he
gave her a portion of each paycheck from his post-
prison job as a carpenter's helper. Ms. Turner noted
that defendant’s brother and three sisters had never
been in trouble with the law; two sisters were cur-
rently attending college. A half-sister, an older cou-
sin, and a neighbor confirmed that defendant had
been quiet, gentle, and loving. A job devel oper,
Louis Coleman, testified that defendant received
good reports for punctuality and reliability in post-
prison job placements.

Turner argues that had Mr. Ellery"called experts prop-

erly qualified on the subject of the effects of P.C.P. and had
[he] called family witnesses and friends who had observed his
radical behavioral changes while under the influence of drugs,
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such mitigating evidence might have influenced the jury to
bring back averdict other than death.” We must agree.

Turner's argument can be broken down into three evidenti-
ary categories. First, Turner alleges that, despite the jury's
rejection of hisdiminished intent or diminished responsibility
argument at the guilt phase, Mr. Ellery should have investi-
gated and presented further evidence of Turner's drug use and
the effects that it had on him. Second, Turner implicitly
argues that evidence of his abusive and difficult childhood
should have been investigated and introduced. Further inquiry
would have revealed for example that, if asked, his mother
would have testified that his father "socked him in the head
and forced him to sit on a dangerous embankment as aform

of discipline." Additiona investigation also have revealed
that, contrary to his mother's testimony, his transcripts dem-
onstrated low grades and low achievement scores. Third, Tur-
ner alleges that, as his probation reports from his earlier
incarceration indicate, approximately ten individuas, from
school teachers to employers, could have been called upon to
testify on his behalf, giving him "afar more complete penalty
phase than what was presented at trial."

After reviewing the requirements for constitutionally effec-
tive assistance of counsel, the district court found that Turner
had failed to demonstrate the need for an evidentiary hearing
and concluded that counsel was not constitutionally ineffec-
tive. With respect to the first category of omitted evidence --
that of Turner's drug use -- the district court stated:

Much of the evidence Turner claims should have
been developed and introduced by Mr. Ellery, in
fact, could, have been mitigating to the imposition of
the death penalty. Evidence of Turner's prolonged
drug use and its effects could have attenuated the
impression jurors had of Turner asamalicious,
opportunistic killer. Whereas during the guilt pro-
ceedings evidence of Turner's past drug use and vio-
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lent drug reactions would not have been helpful to
his casein assessing his criminal responsibility for
killing Mr. Savage, the accumulation of toxic sub-
stances in his system together with an explanation by
qualified experts as to why a person resorts to such
drug use and how those drugs could affect a person
with Turner's background may have been more per-
suasive on sentencing.

Despite these findings, however, the district court does not
appear to have specifically addressed whether Mr. Ellery was
ineffective for failing to adduce evidence of narcotics usage

in the penalty phase. The only reference to Turner's drug use
in the court's analysisis found in its conclusion that Mr.
Ellery's alleged failure to develop and present evidence con-
cerning Turner's family and background (the second category
of omitted evidence) was not constitutionally incompetent:

Unlike the defendant in Eddings [who was 16], Tur-
ner was 22 at the time of the crime, and was no lon-
ger subjected to abuse from his father. As measured
against the brutality of the crime, Turner's family
history is too attenuated to have swayed the jury to
impose a lesser sentence. Nor would Turner's volun-
tary drug use have moved jurorsin Merced County
to sympathy. The proffered evidence must be consid-
ered in the context of the crime and the venue in
which the case was tried. In that context, Mr.
Ellery's alleged failures do not amount to constitu-
tional incompetence. Nor is there prejudice.

With respect to the third category of omitted evidence, alleg-
edly favorable |etters and reports from former teachers and
employers, the district court stated:

None of these documents have been produced for the
Court'sreview, and as far as the record demon-
strates, they were not produced in state court either.
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To the extent the evidence was available, as Turner
claims, and it was not presented during state pro-
ceedings, it is subject to the restriction mandated in
Keeney v. Tamayo-Reyes, 504 U.S. 1, that cause and
prejudice, or afundamental miscarriage of justice
must be demonstrated before the evidence may be
considered on federal habeas. The required showing
has not been made.

We believe that Turner does meet the standard for an
evidentiary hearing as to ineffective assistance of counsel at
the penalty phase. It is clear from the record that Mr. Ellery
was not prepared to begin the penalty phase when the jury
returned its verdict of first degree murder. Even the State
informed the court that, "in al fairness to the defendant,” the
defense needed more time to prepare for this phase of trial.

It isalso clear from the record that Mr. Ellery was on

notice of both Turner's history of extensive drug use and of
his claim to have smoked P.C.P on the day of the homicide.
Despite thisinformation, Mr. Ellery did not question any of
his penalty phase witnesses about Turner's drug use. Nor did
Mr. Ellery call any additional experts to supplement Dr.
Hamm's guilt phase testimony about the effects of P.C.P.,
even though the focus of the two phases was completely dif-
ferent: At the guilt phase Mr. Ellery was trying to establish
lack of premeditation and intent as a defense, while at the
penalty phase Mr. Ellery should have been trying to make
Turner seem less cul pable and therefore more deserving of
life. Not only did Mr. Ellery fail to question Turner's mother,
half-sister, and cousin, al of whom he called to testify at the
penalty phase, about Turner's drug use, he also failed to ques-
tion them about whether Turner's father was abusive towards
his children or whether there was any history of substance
abuse in the family. In sum, Mr. Ellery did nothing to demon-
strate that Turner's actions were influenced by his early child-
hood.
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Turner's declarations indicate that Turner's family and
friends had information that may have influenced the jury to
gpare Turner'slife. Turner's family and friends could have
testified about his drug use, his abusive family home, his
intellectual slowness, and his victimization in prison. For
example, Turner's three sisters would have testified that their
father repeatedly beat their mother and their brother, and that
their father used razors when beating Turner. One sister
would have testified that when her mother got mad she
whipped the children with switches, extension cords, tele-
phone wires, and big plastic whedl tracks. The three sisters
also would have testified that they lived in fear of their father
who was often drunk. Finally, they would have testified that,
contrary to Mrs. Turner's testimony, Turner had difficulty in
school and had always been considered "slow."

Declarations from two of Turner's friends demonstrate

that they never considered Turner to have a violent nature or
to enjoy fighting. They believed that, due to his peaceful
nature, Turner was victimized when he was previously incar-
cerated in the Fresno County Jail. According to one friend,
Turner had been raped regularly. Furthermore, both declara-
tions confirm Turner's "amazing sherm habit" -- up to two
P.C.P.-laced cigarettes aday. Thus, Turner has alleged suffi-
cient facts with respect to Mr. Ellery'sfailure to investigate
and present evidence of hislong-term drug use and his abu-
sive and difficult childhood, which, if true, could have altered
the result of the penalty phase. Because he failed to uncover
potentially persuasive mitigating evidence, we conclude that
Mr. Ellery's penalty phase assistance may have been constitu-
tionally ineffective.

There is no evidence in the record, however, asto the
investigation Mr. Ellery did conduct or his penalty phase
strategy. For example, Turner states that at an evidentiary
hearing, Mr. Ellery would testify that he had not prepared for
the penalty phase, and that he never treated Turner's case as
acapital case. Turner also represents that his mother would
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testify that Mr. Ellery did not interview her in depth about his
father's alcoholism or about their family's background.
Because the motions, files, and records in this case do not
conclusively show whether Turner is entitled to relief, we
remand for an evidentiary hearing on whether Mr. Ellery's
failure to investigate mitigating evidence constituted constitu-
tionaly ineffective assistance of counsel at the penalty phase.
See Siripongs v. Calderon, 35 F.3d 1308, 1314 (9th Cir. 1994)
("[W]ithout the benefit of an evidentiary hearing . . . we can-
not determine if counsel's decision was a strategic one, and

if so, whether the decision was a sufficiently informed one.")
(second alteration in original) (quoting Hendricks, 974 F.2d at
1109); Blaylock, 20 F.3d at 1465 ( "Pursuant to 28 U.S.C.

§ 2255, adistrict court must grant a hearing to determine the
validity of a petition brought under that section, [u]nless the
motions and the files and records of the case conclusively
show that the prisoner is entitled to no relief.' ") (quoting 28
U.S.C. § 2255).

We agree with the district court, however, that Turner's

two remaining claims of ineffective assistance of counsel at
the pendty phase, involving the jury instructions and closing
argument, lack merit.

b. The Failure to Request Proper (and to Object to
Improper) Jury Instructions.

Turner aleges eleven errorsinvolving trial counsel'sfail-
ure to request certain jury instructions and to object to other
jury instructions during the penalty phase. Aside from listing
his eleven claims of error, citing the "substantial and injurious
effect” standard of Kotteakosv. United States, 328 U.S. 750,
776 (1946), and briefly discussing why the trial court should
have given the mental disease instruction (then contained in
CALJIC 3.36), Turner does not demonstrate either deficiency
of counsel's representation or prejudice. Moreover, Turner
fails to address the district court's conclusion”that all of Tur-
ner's allegations regarding trial counsel's decisionsinvolving
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jury instructions were inadequately pleaded, factually unsup-
ported, or had been resolved substantively against Turner in
the context of previous claims," or provide additional lega
and factual support in his argument to us. We agree with the
district court that Turner has failed to adequately plead, pro-
vide factual support for, or explain how these claims survive
our review.

c. Deficient Closing Argument.

Ashisfinal example of ineffective assistance of counsel at
the penalty phase, Turner claims that trial counsel made a
number of errors during his closing argument, which a consci-
entious and diligent advocate would not have made, and
which denied him due process of law. Without providing any
legal authority for his argument, Turner asserts five specific
errors: (1) "[c]onceding that his client had made damaging
admissions, instead of focusing on the strengths of Turner's
entitlement to alife sentence, which undercut Turner's
defense and created a picture of a defense attorney resigned
to his client's receiving the ultimate punishment of death;" (2)
"dtating that the jury instructions given by the court did not
define the obligations of the jury” and did not"hammer] |
home the point that only if the aggravating circumstances out-
weighed the mitigating circumstances could the jury even
consider death;” (3) delivering "many incomprehensible and
ambiguous observations' and "fail[ing] to argue.. . . that the
offenses were committed while the defendant was under the
influence of extreme menta or emotiona disturbance;”" (4)
"fail[ing] to reiterate" that "Turner reasonably believed that
he needed to repeatedly stab the victim to defend himself
from the homosexual advances;" and (5) "fail[ing] to use Tur-
ner's age of 22 and his attempt at rehabilitation as mitigating
circumstances.”

The district court concluded that, while Mr. Ellery's closing
argument may have omitted some potentially mitigating evi-
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dence, it demonstrated areasonable tria strategy, as summa-
rized below:

Mr. Ellery's primary focus during his closing argu-
ment was that there were too many uncertaintiesin
the circumstances of the offense for the jury to
impose the death penalty. He reiterated that the rea-
sonable doubt standard explained during the guilt
proceedings referred to the jurors moral certainty,
but that when considering the death pendlty, the
jurors should be even more certain. He then
catalogued the many uncertainties in the case: (1)
because Turner took the television from the upstairs
bedroom, without the companion remote, rather than
the television downstairs, there was uncertainty asto
whether Turner intended to commit arobbery before
the fatal atercation with Mr. Savage; (2) because the
coverings on Mr. Savage's body were different than
those testified to by Turner, particularly the presence
of asmall pillow under Mr. Savage's head that had
no blood on it, there was uncertainty about whether
someone entered the house after Mr. Savage was
killed but before the Sheriff's investigation began;
(3) because the evidence indicated someone may
have entered the house after Mr. Savage was killed,
there was uncertainty about whether Turner, or
another person, cut the telephone cords and took the
property said to be missing from Mr. Savage's home
but never recovered; (4) because Turner made so
many damaging admissions to Dr. Hamm, notably
about stabbing Mr. Savage and returning to Mr. Sav-
age's home after initially leaving, there was uncer-
tainty about whether the jury should reject Turner's
explanation of other events, notably that he stabbed
Mr. Savage to ward off an unwanted sexua encoun-
ter; and (5) because of theindicia of Mr. Savage's
homosexuality, there was uncertainty about whether
the jury should rgject Turner's story that his assaul-
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tive conduct was prompted by Mr. Savage's
unwanted sexual advances.

While it may be true that another attorney may not have made
the same strategic choices in closing argument, Turner offers
no grounds for a conclusion that Mr. Ellery's chosen strategy
was unreasonable and, therefore, not constitutionally sound.
See Strickland, 466 U.S. at 689-90.

Although Turner, with the benefit of hindsight, may have
found ways in which Mr. Ellery could have done a better job,
"the purpose of the effective assistance guarantee of the Sixth
Amendment is not to improve the quality of legal representa-
tion. . .. The purpose is smply to ensure that criminal defen-
dantsreceive afair trial." 1d. at 689. Turner has not
"overcome the presumption that, under the circumstances, the
challenged action might be considered sound trial strategy."
Id. (internal quotations omitted). Thus, we conclude that Mr.
Ellery's closing argument was not deficient.

V. Conclusion.

Turner asserts sufficient facts with respect to trial counsel's
failure to investigate and present evidence of hislong-term
drug use and his abusive and difficult childhood, which, if
true, could have altered the result of the penalty phase. Trial
counsel failed to uncover potentialy persuasive mitigating
evidence, and thus Turner's penalty phase assistance may
have been congtitutionally ineffective. We therefore reverse
the district court's denial of Turner's request for an evidenti-
ary hearing on his claim that counsel was constitutionally
ineffective for failing to investigate mitigating evidence dur-
ing the penalty phase and affirm the district court's decision
to deny Turner's petition for awrit of habeas corpus on all
other issues. There is no reason to disturb the judgment of
conviction.

AFFIRMED in part; REVERSED in part; and
REMANDED.
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